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Introduction

This Revised Act presents the text of the Actasit hasbeenamended since enactment,
and preserves the format in which it was first passed.

Related legislation

Criminal Justice (Mutual Assistance) Acts 2008 and 2015: this Act is one of a group
of Acts included in this collective citation (Criminal Justice (Mutual Assistance)
(Amendment) Act 2015) (40/2015), s. 37(2)). The Acts in the group are:

e Criminal Justice (Mutual Assistance) Act 2008 (7/2008)
e Criminal Justice (Mutual Assistance) (Amendment) Act 2015 (40/2015)

Annotations

This Revised Act is annotated and includes textual and non-textual amendments,
statutory instruments made pursuant to the Act and previous affecting provisions.
A version without annotations, showing only textual amendments, is also available.

An explanation of how to read annotations is available at
www.lawreform.ie/annotations

Material not updated in this revision

Where other legislation is amended by this Act, those amendments may have been
superseded by other amendments in other legislation, or the amended legislation
may have been repealed or revoked. This information is not represented in this
revision but will be reflected in a revision of the amended legislation if one is
available.

Where legislation or a fragment of legislation is referred to in annotations, changes
to this legislation or fragment may not be reflected in this revision but will be
reflected in a revision of the legislation referred to if one is available.

A list of legislative changes to any Act, and to statutory instruments from 1999, may
be found linked from the page of the Act or statutory instrument at
www.irishstatutebook.ie.
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AN ACT—

(a) TO ENABLE EFFECT TO BE GIVEN IN THE STATE TO CERTAIN INTERNATIONAL
AGREEMENTS, OR PROVISIONS OF SUCH AGREEMENTS, BETWEEN THE STATE
AND OTHER STATES RELATING TO MUTUAL ASSISTANCE IN CRIMINAL MATTERS;

(b) TO REPEAL AND RE-ENACT, WITH AMENDMENTS, PART VII (INTERNATIONAL
CO-OPERATION) OF THE CRIMINAL JUSTICE ACT 1994;

AND TO PROVIDE FOR RELATED MATTERS.

[28th April, 2008]

BE IT ENACTED BY THE OIREACHTAS AS FOLLOWS:

PART 1

PRELIMINARY AND GENERAL

1.— (1) This Act may be cited as the Criminal Justice (Mutual Assistance) Act 2008.

(2) This Act shall come into operation on such day or days as may be appointed by
order or orders of the Minister, either generally or with reference to a particular
purpose or provision, and different days may be so appointed for different purposes
and different provisions.

El

E2

Annotations

Editorial Notes:

Power pursuant to section exercised (1.12.2014) by Criminal Justice (Mutual Assistance) Act 2008
(Commencement) Order 2014 (S.l. No. 541 of 2014).

2. The 1st day of December 2014 is appointed as the day on which Part 3 of the Criminal Justice
(Mutual Assistance) Act 2008 (No. 7 of 2008) comes into operation.

Power pursuant to section exercised (1.09.2008) by Criminal Justice (Mutual Assistance) Act 2008
(Commencement) Order 2008 (S.l. No. 338 of 2008).

10
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2. The 1st day of September 2008 is appointed as the day on which the Criminal Justice (Mutual
Assistance) Act 2008 (No. 7 of 2008), other than Part 3, comes into operation.

Interpretation
(general).

2.— (1) In this Act, except where the context otherwise requires—
“Act of 1994” means the Criminal Justice Act 1994;

“Agreement with Iceland and Norway” means the Agreement between the European
Union and the Republic of Iceland and the Kingdom of Norway on the application of
certain provisions of the 2000 Convention and 2001 Protocol, done at Brussels on 19
December 2003;

F1[‘Agreement with Japan’ means the Agreement between the European Union and
Japan on mutual legal assistance in criminal matters, done at Brussels on 30 November
2009 and at Tokyo on 15 December 2009;]

“Articles 49 and 517, in relation to the Schengen Convention, means those Articles
of the Convention, as applied to the State by Council Decision (2002/192/EEC) of 28
February 2002 concerning Ireland’s request to take part in some of the provisions of
the Schengen acquis, but does not include paragraph (a) (repealed by Article 2.2 of
the 2000 Convention) of Article 49;

“authority” includes a person;

“1959 Convention” means the European Convention on Mutual Assistance in Criminal
Matters, done at Strasbourg on 20 April 1959, and includes the Additional Protocol
of 17 March 1978 thereto;

“2000 Convention” means the Convention on Mutual Assistance in Criminal Matters
between the Member States of the European Union, done at Brussels on 29 May 2000;

F1[‘2003 Framework Decision’ means Council Framework Decision 2003/577/JHA of
22 July 2003 on the execution in the European Union of orders freezing property or
evidence'%;]

“2005 Convention” means the Council of Europe Convention on Laundering, Search,
Seizure and Confiscation of the Proceeds from Crime and on the Financing of Terrorism,
done at Warsaw on 16 May 2005;

“2005 Council Decision” means Council Decision 2005/671/JHA of 20 September 2005
on the exchange of information and co-operation concerning terrorist offences;

F1[‘2005 Framework Decision’ means Council Framework Decision 2005/214/JHA of
24 February 2005 on the application of mutual recognition to financial penaltiesll;]

F1[‘2006 Framework Decision’ means Council Framework Decision 2006/783/JHA of
6 October 2006 onthe application of the principle of mutual recognition to confiscation
orderslz;]

F2[‘2008 Council Decision” means Council Decision 2008/615/JHA of 23 June 2008°
on the stepping up of cross-border cooperation, particularly in combating terrorism
and cross-border crime;]

F1[‘2008 Council Decision (special intervention units)’ means Council Decision
2008/617/JHA of 23 June 2008 on the improvement of cooperation between special
intervention units of the member states of the European Union in crisis situations7;]

10

0J L 196, 02.08.2003, p.45.
0J L76,22.3.2005, p.16.
0J L 328,24.11.2006, p.59.
0.J. No. L210, 6.8.2008, p.1.
0OJ L 210, 06.08.2008, p.73.

11
12
9

7

11




Pr.1S.2. [No. 7.] Criminal Justice (Mutual Assis- [2008.]
tance) Act 2008

F2[‘2009 Agreement with Iceland and Norway’ means the Agreement between the
European Union and Iceland and Norway on the application of certain provisions of
Council Decision 2008/615/JHA on the stepping up of cross-border cooperation,
particularly in combating terrorism and cross-border crime and Council Decision
2008/616/JHA on the implementation of Decision 2008/615/JHA on the stepping up
of cross-border cooperation, particularly in combating terrorism and cross-border
crime, and the Annex thereto, done at Stockholm on 26 November 2009 and at Brussels
on 30 November 2009;°]

F1[‘2009 Council Decision’ means Council Decision 2009/426/JHA of 16 December
2008 on the strengthening of Eurojust and amending Decision 2002/187/JHA setting
up Eurojust with a view to reinforcing the fight against serious crime 8;]

F1[‘2010 Council Decision’ means Council Decision 2010/616/EU of 7 October 2010
on the conclusion of the Agreement between the European Union and Japan on
mutual legal assistance in criminal matters9;]

“1977 Terrorism Convention” means the European Convention on the Suppression of
Terrorism, done at Strasbourg on 27 January 1977;

“Central Authority” means the authority mentioned in section 8;
“criminal conduct” means any conduct—
(a) which constitutes an offence, or

(b) which occurs in a designated state and would, if it occurred in the State,
constitute an offence;

“criminal investigation” —

(a) means an investigation into whether a person has committed an offence
(within the meaning of the relevant Part) under the law of the State or a
designated state in respect of which, where appropriate, a request for
assistance may be made under the relevant international instrument, and

(b) includes an investigation into whether a person has benefited from assets or
proceeds deriving from criminal conduct or is in receipt of or controls such
assets or proceeds;

“criminal proceedings” means proceedings, whetherin the State or a designated state,
against a person for an offence and includes—

(a) proceedings to determine whether a person has benefited from assets or
proceeds deriving from criminal conduct or is in receipt of or controls such
assets or proceeds,

(b) proceedings concerning measures relating to—

(i) the deferral of delivery or suspension of enforcement of a sentence or
preventive measure,

(ii) conditional release, or

(iii) a stay or interruption of enforcement of a sentence or preventive
measure,

(c) in relation to requests for assistance by a requesting authority in a member
state—

(i) without prejudice to subsection (2)(b) of sections 74 and 75 (requests for
evidence or evidential material), proceedings brought by an administrative

' 0.J. No. L353, 31.12.2009, p.3.
® 0J L 138, 04.06.2009, p.14.

° 0JL 271, 15.10.2010, p.3.

12



Pr.1S.2. [No. 7.] Criminal Justice (Mutual Assis- [2008.]
tance) Act 2008

authority in respect of conduct which is punishable under the law of the
State or that state or of both of them, by virtue of being infringements of
the rules of law, and where the decision may give rise to proceedings
before a court having jurisdiction in particular in criminal matters,

(ii) proceedings in claims for damages arising from wrongful prosecution or
conviction,

(iii) clemency proceedings,

(iv) civil actions joined to criminal proceedings, as long as the criminal court
concerned has not taken a final decision in the criminal proceedings, and

(v) proceedings in respect of measures relating to—

(1) the deferral of delivery or suspension of enforcement of a sentence or
preventive measure,

(1) conditional release, or

(1) a stay or interruption of enforcement of a sentence or preventive
measure,

and

(d) in relation to requests for assistance by a requesting authority in a designated
state (other than a member state), without prejudice to subsection (3) of
sections 74 and 75 proceedings brought by an administrative authority in
respect of conduct which is punishable under the law of the State or that
state or of both of them, by virtue of being infringements of the rules of law,
and where the decision may give rise to proceedings before a court having
jurisdiction in particular in criminal matters;

“designated state” means a member state and any other state designated under
section 4 ;

“EC/Swiss Confederation Agreement” means the Co-operation Agreement between
the European Community and its member states, of the one part, and the Swiss
Confederation, of the other part, to combat fraud and any other illegal activity to the
detriment of their financial interests, done at Luxembourg on 26 October 2004;

“evidence” means oral evidence or, as appropriate, any document or thing which
could be produced as evidence in criminal proceedings, including any information in
non-legible form which could be converted into permanent and legible form for the
purposes of those proceedings;

F3[...]

“imprisonment” includes detention and, in relation to a designated state, any other
form of deprivation of liberty;

“international instrument” means any of the following agreements, or provisions of
agreements, between the State and other states or another state in relation to
mutual assistance in criminal matters:

(a) the 2000 Convention;

(b) the 2001 Protocol;

(c) the Agreement with Iceland and Norway;
F4[(ca) the Agreement with Japan;]

(d) Articles 49 and 51 of the Schengen Convention;

13
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(e) F5[2003 Framework Decision];

F4[(ea) the 2005 Framework Decision;

(eb) the 2006 Framework Decision;]

(f) Title Il of the EC/Swiss Confederation Agreement;
(g) the 2005 Council Decision;

F2[(ga) Article 7 of the 2008 Council Decision;

(gb) Article 1 of the 2009 Agreement with Iceland and Norway insofar as it applies
Article 7 of the 2008 Council Decision in bilateral relations between Iceland
or Norway and each member state of the European Union and in relations
between Iceland and Norway;]

F4[(gc) the 2008 Council Decision (special intervention units);
(gd) the 2009 Council Decision;]

(h) the 1959 Convention;

(i) the Second Additional Protocol;

(j) Chapter IV of the 2005 Convention;

(k) Articles 13, 14, 18, 19 and 20 of the United Nations Convention against
Transnational Organised Crime, done at New York on 15 November 2000;

() Articles 46, 49, 50 and 54 to 57 of the United Nations Convention against
Corruption, done at New York on 31 October 2003;

F6[(m) a bilateral agreement between the State and a designated state, or a
multilateral agreement between the State and other designated states, for
the provision of such assistance; and]

(n) any reservation or declaration made in accordance with such an instrument;
“member state” means—

F7[(a) a member state of the European Union (other than the State), for the
purposes of mutual assistance under the provisions of the 2000 Convention,
2001 Protocol, Articles 49 and 51 of the Schengen Convention, 2003 Frame-
work Decision, 2005 Framework Decision, 2005 Council Decision, Article 7
of the 2008 Council Decision, Article 1 of the 2009 Agreement with Iceland
and Norway insofar as it applies Article 7 of the 2008 Council Decision in
bilateral relations between Iceland or Norway and each member state of the
European Union (other than the State) and in relations between Iceland and
Norway, 2008 Council Decision (special intervention units), and]

(b) Iceland and Norway or any other designated state, for the purposes of mutual
assistance under any of those provisions;

“Minister” means the Minister for Justice, Equality and Law Reform;
“offence” —

(a) means an offence in respect of which a request for mutual assistance may be
made under the relevant international instrument,

(b) includes a revenue offence, if or to the extent that the relevant international
instrument or the law of the designated state concerned provides for mutual
assistance in respect of such an offence, but

(c) does not include a political offence;

14
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“place” means a physical location and includes—
(a) a dwelling, residence, building or abode,
(b) a site,
(c) a vehicle, whether mechanically propelled or not,
(d) a vessel, whether sea-going or not,
(e) an aircraft, whether capable of operation or not, and
(f) a hovercraft;
“political offence”, except in Part 2 —
(a) includes an offence connected with a political offence,

(b) does not include any offence in respect of which a person may be surrendered
to another state under the European Arrest Warrant Act 2003 or the Extradi-
tion Acts 1965 to 2001;

“prison” means a place of custody administered by or on behalf of the Minister (other
than a Garda Siochéna station) and includes—

(a) St. Patrick’s Institution,
(b) a place provided under section 2 of the Prisons Act 1970, and
(c) a place specified under section 3 of the Prisons Act 1972;
“property”, except in Part 4, includes—
(a) money and all other property, real or personal, movable or immovable,
(b) a chose in action and any other intangible or incorporeal property,
(c) proceeds of the disposal of property, and
(d) evidence;

“2001 Protocol” means the Protocol to the 2000 Convention, done at Luxembourg on
16 October 2001;

“relevantinternational instrument” meanstheinternationalinstrumentin accordance
with which a request for assistance is made;

“request” means a request for assistance which is made by a requesting authority
under and in accordance with a relevant international instrument;

“requesting authority” means—

(a)acourtortribunalexercisingjurisdictionincriminal proceedingsinadesignated
state and making a request, or

(b) any other authority in that state appearing to the Minister to have the function
of making the request;

“revenue offence” —

(a) means an offence under the law of the State or a designated state in connection
with taxes, duties, customs or exchange regulation,

(b) includes such an offence under the law of a designated state irrespective of
whether the law of the State provides for taxes, duties, customs or exchange
regulation of the same kind as that state provides, but
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(c) does not include—

(i) an offence involving the use or threat of force or perjury or the forging
of a document issued under statutory authority, or

(ii) an offence alleged to have been committed by an officer of the Revenue
of that state in his or her capacity as such officer;

“Schengen Convention” means the Convention, signed in Schengen on 19 June 1990,
implementing the Schengen Agreement of 14 June 1985;

“Second Additional Protocol” means the Second Additional Protocol of 8 November
2001 to the 1959 Convention;

“state”, in relation to a state other than the State, includes a territory, whether in
the state or outside it—

(a) for whose external relations the state or its government is wholly or partly
responsible, and

(b) to which the relevant international instrument applies or whose law provides
for mutual assistance in criminal matters,

and “designated state” and “member state” are to be construed accordingly.

(2) Reservations made pursuant to Article 13 of the 1977 Terrorism Convention do
not apply to mutual assistance in criminal matters between member states.

(3) The following provisions of this Act give effect to Council Decision (2002/192/EC)
of 28 February 2002 concerning Ireland’s request to take part in some of the provisions
of the Schengen acquis, in so far as those provisions relate to mutual assistance in
criminal matters:

(a) paragraph (c) of the definition of “criminal proceedings” in subsection (1);
(b) subsections (1) and (2) of sections 74 and 75;
(c) section 82(1)(b).

(4) Judicial notice shall be taken of a relevant international instrument.

(5) When interpreting any provision of this Act—

(a) a court may consider the relevant international instrument and any explana-
tory document issued in connection with it, and

(b) give the instrument and any such document such weight as is appropriate in
the circumstances.

(6) For convenience of reference—
(a) Schedule 1 sets out the English text of the 2000 Convention,
(b) Schedule 2 sets out the English text of the 2001 Protocol,
(c) Schedule 3 sets out the English text of the Agreement with Iceland and Norway,
F8[(ca) Schedule 3A sets out the English text of the Agreement with Japan,]

(d) Schedule 4 sets out the English text of Articles 49 and 51 of the Schengen
Convention,

(e) Schedule 5 sets out the English text of the F9[2003 Framework Decision],

F8[(ea) Schedule 5A sets out the English text of the 2005 Framework Decision,
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(eb) Schedule 5B sets out the English text of the 2006 Framework Decision,]

(f) Schedule 6 sets out the English text of Title Ill of the EC/Swiss Confederation
Agreement,

(g) Schedule 7 sets out the English text of the 2005 Council Decision,

F8[(ga) Schedule 7A sets out the English text of the 2008 Council Decision (special
intervention units),

(gb) Schedule 7B sets out the English text of the 2009 Council Decision.]

(h) Schedule 8 sets out the English text of the 1959 Convention and the First
Additional Protocol thereto,

(i) Schedule 9 sets out the English text of the Second Additional Protocol to the
1959 Convention,

(j) Schedule 10 sets out the English text of Chapter IV of the 2005 Convention,

(k) Schedule 11 sets out the English text of Articles 13, 14, 18, 19 and 20 of the
United Nations Convention against Transnational Organised Crime, done at
New York on 15 November 2000,

(1) Schedule 12 sets out the English text of Articles 46, 49, 50 and 54 to 57 of the
United Nations Convention against Corruption, done at New York on 31
October 2003,

(m) Schedule 13 sets out the English text of the Agreement on Mutual Legal
Assistance between the European Union and the United States of America,
done at Washington D.C. on 25 June 2003, and

(n) Schedule 14 sets out the English text of the Treaty between the Government
of Ireland and the Government of the United States on Mutual Assistance in
Criminal Matters, done at Washington D.C. on 18 January 2001, as applied
by the Instrument contemplated by Article 3(2) of the said Agreement of 25
June 2003 and done at Dublin on 14 July 2005.

F1

F2

F3

F4

F5

F6

F7

Annotations

Amendments:

Inserted (1.02.2016) by Criminal Justice (Mutual Assistance) (Amendment) Act 2015 (40/2015), s.
2(a)(iv), S.I. No. 11 of 2016.

Inserted (20.11.2015) by Criminal Justice (Forensic Evidence and DNA Database System) Act 2014
(11/2014), s. 128(a), (b), S.I. No. 508 of 2015.

Deleted (1.02.2016) by Criminal Justice (Mutual Assistance) (Amendment) Act 2015 (40/2015), s.
2(a)(iii), S.I. No. 11 of 2016.

Inserted (1.02.2016) by Criminal Justice (Mutual Assistance) (Amendment) Act 2015 (40/2015), s.
2(a)(i)(1), (1) and (I1V), S.I. No. 11 of 2016.

Substituted (1.02.2016) by Criminal Justice (Mutual Assistance) (Amendment) Act 2015 (40/2015),
s. 2(a)(i)(11), S.1. No. 11 of 2016.

Substituted (1.02.2016) by Criminal Justice (Mutual Assistance) (Amendment) Act 2015 (40/2015),
s. 2(a)(i)(V), S.I. No. 11 of 2016.

Substituted (1.02.2016) by Criminal Justice (Mutual Assistance) (Amendment) Act 2015 (40/2015),
s. 2(a)(ii), S.I. No. 11 of 2016.
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F8 Inserted (1.02.2016) by Criminal Justice (Mutual Assistance) (Amendment) Act 2015 (40/2015), s.
2(b)(i), (iii), (iv), S.I. No. 11 of 2016.

F9  Substituted (1.02.2016) by Criminal Justice (Mutual Assistance) (Amendment) Act 2015 (40/2015),
s. 2(b)(ii), S.I. No. 11 of 2016.

F10 Deleted by Prisons Act 2015 (57/2015), s. 21, not commenced as of date of revision.

Modifications (not altering text):

Cl Prospective affecting provision: definition of “prison”, para. (a) deleted by Prisons Act 2015
(57/2015), s. 21, not commenced as of date of revision.

“prison” means a place of custody administered by or on behalf of the Minister (other than a Garda
Siochéna station) and includes—

(a) F10[...]

Editorial Notes:

E3 Previous affecting provision: para. (a) of definition of “member state” substituted (20.11.2015) by
Criminal Justice (Forensic Evidence and DNA Database System) Act 2014 (11/2014), s. 128(c), S.I.
No. 508 of 2015; substituted as per F-note above.

General restric- 3.— (1) Assistance shall be refused—
tion on providing
assistance. (a) if the Minister considers that providing assistance would be likely to prejudice

the sovereignty, security or other essential interests of the State or would
be contrary to public policy (ordre public),

(b) if there are reasonable grounds for believing—

(i) that the request concerned was made for the purpose of prosecuting or
punishing a person on account of his or her sex, race, religion, ethnic
origin, nationality, language, political opinion or sexual orientation,

(ii) that providing assistance—
(1) may prejudice a person’s position for any of those reasons, or

(I1) may result in the person being subjected to torture or to any other
contravention of the European Convention on Human Rights,

(c) if the request is not in accordance with the relevant international instrument,
or

(d) if, and for as long as, the provision of assistance would prejudice a criminal
investigation, or criminal proceedings, in the State,

and may be refused on any other ground of refusal of assistance specified in the
relevant international instrument.

(2) In this section, “torture” has the meaning given to it by the Criminal Justice
(United Nations Convention against Torture) Act 2000.

Designated state. ~ 4.— The Minister for Foreign Affairs, after consultation with the Minister, may by
order designate a state (other than a member state) for the purposes of mutual
assistance between the State and that state under this Act or specified Parts or
provisions of it in accordance with the relevant international instrument.
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E4

E5

Annotations

Editorial Notes:
Power pursuant to section exercised:

® (21.06.2012) by Criminal Justice (Mutual Assistance) Act 2008 (Section 4) Order 2012 (S.I. No.
222 of 2012), in effect as per art. 2.

® (1.11.2011) by Criminal Justice (Mutual Assistance) Act 2008 (Section 4) (No. 2) Order 2011 (S.1.
No. 561 of 2011), in effect as per art. 2.

® (4.02.2011) by Criminal Justice (Mutual Assistance) Act 2008 (Section 4) Order 2011 (S.I. No. 60
of 2011), in effect as per art. 2.

® (26.07.2010) by Criminal Justice (Mutual Assistance) Act 2008 (Section 4) (No. 2) Order 2010 (S.I.
No. 372 of 2010), in effect as per art. 2

® (1.02.2010) by Criminal Justice (Mutual Assistance) Act 2008 (Section 4) Order 2010 (S.I. No. 42
of 2010), in effect as per art. 2.

It appears that S.l. No. 372 of 2010 may have been intended to be revoked (21.06.2012) by S.I. No.
222 of 2012, art. 5, which states the order as dated 2012 (“Criminal Justice (Mutual Assistance)
Act 2008 (Section 4) Order 2012”). However there is no such (No. 2) order in 2012 and S.I. No. 222
of 2012 largely supersedes the 2010 instrument.

Certain Articles
of 2000 Conven-
tion and Second
Additional Proto-
col to have force
of law.

Requests (gener-
al).

5.— (1) Subject to the provisions of this Act, Articles 4 (formalities and procedures
in the execution of requests) and 6 (transmission of requests) of the 2000 Convention
and Articles 4 (channels of communication) and 8 (procedure) of the Second Additional
Protocol have the force of law in their application to the State.

(2) For the purposes of subsection (1)—

(a) references in the Articles mentioned in that subsection to a requested state
or requested party or to authorities, judicial authorities or competent
authorities of that state or party shall be construed as references to, where
appropriate, the Central Authority or the judge or court concerned, and

(b) references to those Articles are references to the Articles as modified by any
reservation or declaration made in relation to them.

6.— (1) Subject to the provisions of this Act concerning particular requests, the
relevant international instrument concerned has effect in the State in relation to—

(a) the form of the requests and the information they are to provide,

(b) the action that may be taken where a request does not comply with the
provisions of the instrument or where the information provided is not suffi-
cient to enable the request to be dealt with,

(c) any restrictions in the instrument in relation to the refusal of particular
requests,

(d) any requirements in the instrument relating to the protection, disclosure, use
or transmission of information or evidence received under it,

(e) the formalitiesand proceduresindealingwith requests, unlessthose formalities
and procedures are contrary to the fundamental principles of the law of the
State, and

(f) the transmission and mode of transmission of requests, including, where so
provided for in the instrument, transmissions via the International Criminal
Police Organisation (Interpol) in urgent cases.
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(2) This Act appliesonly to requests made after the relevantinternational instrument
has entered into force, or, as the case may be, has been applied, between the State
and the designated state concerned.

(3) Requests received and not executed before the date on which they would fall
to be dealt with under this Act shall be dealt with, or continue to be dealt with, as if
this Act had not been passed.

(4) Requests shall—

(a) be addressed to the Central Authority, unless the relevant international
instrument provides otherwise,

(b) where appropriate, indicate the relevant international instrument under which
the request is being made, and

(c) be in writing or in any form capable of producing a written record under
conditions allowing their authenticity to be established.

(5) Requests to a designated state and any supporting or related documents shall
be accompanied, where appropriate, by a translation of the requests and of any such
documents, or of the material parts of them, into the official language or one of the
official languages of that state, unlessitis known that such a translationis notrequired
by the appropriate authority in the designated state concerned.

(6) Requests from a designated state and any supporting or related documents, if
not in Irish or English, shall be accompanied by a translation into either of those
languages of the requests and of any such documents or the material parts of them.

(7) The Central Authority may—

(a) accept requests and any supporting or related documents as evidence of the
matters mentioned in them unless it has information to the contrary, and

(b) seek such additional information from the requesting authority concerned as
may be necessary to enable a decision to be taken on a request.

(8) Action on a request may be postponed by the Minister if the action would prej-
udice criminal proceedings or a criminal investigation.

(9) Before refusing a request or postponing action on it the Minister shall, where
appropriate and having consulted the requesting authority, consider whether the
request may be granted partially or subject to such conditions as he or she considers
necessary.

(10) Reasons shall be given for any such refusal or postponement.

(11) The Minister shall also inform a requesting authority of any circumstances that
make it impossible to comply with the request or are likely to delay compliance
significantly.

7.— (1) Evidence obtained in the State in compliance with a request shall be trans-
mitted to the designated state concerned in accordance with the directions of the
Minister.

(2) If any such evidence is to be accompanied by a certificate, affidavit or other
verifying document, the judge concerned or, as the case may be, the appropriate
member of the Garda Siochana or officer of the Revenue Commissioners, shall supply
the required document for transmission to the designated state.

(3) Where the evidence consists of a document, the original or a copy shall be
transmitted and, where it consists of any other item, the item itself or a description,
photograph or other representation of it shall be transmitted, as may be necessary
to comply with the request.
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8.— (1) The Minister is the Central Authority for the purposes of this Act.

(2) The Central Authority has the function of receiving, transmitting and otherwise
dealing with requests, except those made under Part 3, and of co-operating, in
accordance with the relevant international instrument, with corresponding persons
or bodies in designated states in relation to requests received from them.

(3) The Minister may, if he or she considers it appropriate, designate persons to
perform specified functions of the Central Authority, and different persons may be
so designated to perform different such functions.

(4) While such a designation is in force, a reference in this Act to the Central
Authority, in so far as it relates to the performance of a function specified in the
designation, is to be construed as a reference to the person so designated to perform
that function.

(5) The Minister may amend or revoke a designation.

(6) The Minister shall, by notice in writing, inform the General Secretariat of the
Council of the European Union of the names of any persons designated for the time
being under this section.

9.— (1) Without prejudice to section 100, the Director of Public Prosecutions,
Commissioner of the Garda Siochana or Revenue Commissioners (in this section
referred to as the “providing authority”) may, in accordance with the relevant inter-
national instrument and without receiving a request to that effect, communicate
information to a competent authority in a designated state either relating to matters
which might give rise to such a request or for the purpose of current criminal investi-
gations or criminal proceedings or of initiating either of them.

(2) The providing authority may impose conditions on the use by the competent
authority of the information so communicated.

(3) Subsection (2) does not apply in relation to the competent authority of a desig-
nated state which has made a declaration under paragraph 4 of Article 11 of the
Second Additional Protocol unless, as required by such a declaration, the authority
has received prior notice of the nature of the information to be communicated and
has agreed to its being communicated.

(4) Any conditions imposed by a competent authority in a designated state on the
use of information communicated by it to the providing authority shall be complied
with pursuant to the relevant international instrument.

(5) In this section references to a competent authority in a designated state are
references to the authority in such a state appearing to the providing authority to be
the appropriate authority for receiving or communicating the information concerned.

10.— Without prejudice to section 11, the following provisions are repealed:

(a) Part VII (International Co-operation) of the Act of 1994 and the Second
Schedule (taking of evidence for use outside State) thereto;

(b) section 15 (amendment of Act of 1994) of the Criminal Justice (Miscellaneous
Provisions) Act 1997; and

(c) section 22 (amendment of section 56A of Act of 1994) of the Criminal Justice

(Theft and Fraud Offences) Act 2001.

11.— (1) Where—
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(a) mutual assistance between the State and another state was provided for by
or under a provision of Part VIl of the Act of 1994 before the repeal of that
Part on the commencement of section 10(a), and

(b) the state is not designated under section 4 for the purposes of that assistance,

the assistance concerned shall continue to be provided under and in accordance
with the corresponding provision of this Act, which accordingly shall have effect, with
any necessary modifications, for that purpose.

(2) The reference in subsection (1) to Part VIl of the Act of 1994 includes a reference
to the Second Schedule to that Act.

(3) References in subsection (1) to a state include references to a country or terri-
tory within the meaning of the said Part VII.

PART 2

INFORMATION ABOUT FINANCIAL TRANSACTIONS FOR CRIMINAL INVESTIGATION PURPOSES

Interpreta- 12.— (1) In this Part, except where the context otherwise requires—
tion(Part 2).

“account” means an account, of whatever nature, in a financial institution, whether
in the State or a designated state, which is held or controlled by a person and
includes—

(a) an account held by the person under a different name or different version of
the person’s name,

(b) an account held by the person jointly with another person,

(c) an account held by another person on which the person is authorised to
operate, whether by way of a power of attorney or otherwise,

(d) an account held by another person (in this Part referred to as a “sending or
recipient account”) to or from which payments have been or are being made
from or to an account in the name of a person specified in an account infor-
mation order, and

(e) any other account held by another person, where information in relation to
it would be relevant to the investigation referred to in the request;

“account information order” means an order under section 13 or 17 that a specified
financial institution shall, within a time to be specified by the applicant for the order
by notice in writing or any extension of that time under subsection (2)—

(a) state—

(i) whether an account or accountsin the name or names of a specified person
or persons or in a specified different version or versions of that name or
those names is or are held in the financial institution, and

(ii) whether it has become aware, in the ordinary course of business, of any
other account or accounts in the institution on which the specified person
or persons is or are authorised to operate, whether by way of a power of
attorney or otherwise,

and

(b) if so, provide to the applicant or his or her nominee, in a manner and form
specified in the notice, any information that it has in relation to any such
account or accounts and any sending or recipient accounts, including details
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of any operations thereon specified in the notice during any period so speci-
fied;

“account monitoring order” means an order under section 13 or 17 that a specified
financial institution shall enable the applicant for the order to monitor, during a
period, and in a manner and form, specified by the applicant by notice in writing, any
operations so specified that are being carried out on an account or accounts in a
specified name or names or in a specified different version or versions of that name
or those names in the financial institution;

“financial institution” means—
(a) if the financial institution is in the State—

(i) a person who holds or has held a licence from the F11[Central Bank of
Ireland] under section 9 of the Central Bank Act 1971,

(ii) a person referred to in section 7(4) of that Act, or

(iii) a credit institution (within the meaning of the European Communities
(Licensing and Supervision of Credit Institutions) Regulations 1992 (S.I.
No. 395 of 1992)) which has been authorised by that Authority to carry
on the business of a credit institution in accordance with the supervisory
enactments within the meaning of those Regulations,

or

(b) if the financial institution is in a designated state, a bank or a non-bank
financial institution;

“form”, where it occurs in the definition of account information order and account
monitoring order, means a form which—

(a) is permanent and legible, whether or not it has been converted into such a
form from an electronic or other non-legible form, or

(b) if so specified by the applicant for such an order, is an electronic or other non-
legible form which is capable of being converted into a permanent and legible
form;

“political offence” —
(a) includes an offence connected with a political offence,
(b) does not include—

(i) an offence to which section 3 of the Extradition (European Convention on
the Suppression of Terrorism) Act 1987 (the “ Act of 1987 ”) applies, or

(ii) an offence, as defined in subsection (3), of conspiracy or association to
commit such an offence;

“2001 Protocol” means the Protocol of 16 October 2001 to the 2000 Convention;

“sending or recipient account” has the meaning given to it by paragraph (d) of the
definition of “account”.

(2) The time specified by an applicant for an account information order—

(a) is a time within which a financial institution may reasonably be expected to
provide the information specified in the order, and

(b) may be extended for a period specified by the applicant in a further notice in
writing, after consultation with the financial institution concerned.
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(3) The offence of conspiracy or association referred to in paragraph (b)(ii) of the
definition of “political offence” is an offence—

(a) which is constituted by the behaviour described in Article 3(4) of the
Convention relating to Extradition between the Member States of the Euro-
pean Union, done at Brussels on 27 September 1996, namely, behaviour by
a person which contributes to the commission, by a group of persons acting
with a common purpose, of—

(i) one or more than one offence in the field of terrorism as mentioned in
Articles 1 and 2 of the 1977 Terrorism Convention, drug trafficking or
other forms of organised crime, or

(ii) other acts of violence against the life, physical integrity or liberty of a
person or creating a collective danger for persons,

and

(b) which is punishable, even if the person does not take part in the actual
commission of the offence or offences, by a term of imprisonment for a
period of 12 months or a more severe penalty,

where the contribution was intentional and made with knowledge of the purpose
and general criminal activity of the group or of its intention to commit the offence
or offences concerned.

(4) The reference in this section to section 3 of the Act of 1987 is to that section as
amended by section 2 of the Extradition (Amendment) Act 1994 and sections 12 and
27 of the Extradition (European Union Conventions) Act 2001.

Annotations

Amendments:

F11 Substituted (1.10.2010) by Central Bank Reform Act 2010 (23/2010), s. 15(14) and sch. 2 part 14
item 29, S.I. No. 469 of 2010.

Information about financial transactions for use in the State

Account informa-  13.— (1) For the purposes of a criminal investigation in the State, a member of the

tion order and
account monitor-

ing order.

Garda Siochdna not below the rank of inspector may apply ex parte and otherwise
than in public to a judge of the High Court for an account information order or an
account monitoring order or for both of those orders.

(2) The application may relate to—
(a) all financial institutions in the State or the designated state concerned,
(b) a category or categories of such financial institutions, or
(c) a particular such financial institution or particular such financial institutions.

(3) The judge may make the order or orders applied for in relation to the financial
institution or financial institutions specified in the application if satisfied that—

(a) the Garda Siochana are investigating whether a specified person—
(i) has committed an offence, or

(ii) is in possession or control of assets or proceeds deriving from criminal
conduct,

24




Pr.25.13 [No. 7.] Criminal Justice (Mutual Assis- [2008.]
tance) Act 2008

and
(b) there are reasonable grounds for believing—

(i) that the financial institution or financial institutions concerned may have
information which is required for the purposes of the investigation, and

(ii) that it is in the public interest that any such information should be
disclosed for those purposes, having regard to the benefit likely to accrue
to the investigation and any other relevant circumstances.

(4) An order under this section shall contain sufficient information in relation to
any account specified in it to enable the account to be identified by the financial
institution concerned.

(5) An order under this section has effect notwithstanding any obligation as to
secrecy or any other restriction on disclosure imposed by statute or otherwise.

(6) A notice in writing given to a financial institution pursuant to an order under
this section and specifying operations on accounts kept therein may be modified by
the applicant for the order, in consultation with the financial institution, with a view
to avoiding as far as practicable the provision by that institution of information that
is not relevant to the criminal investigation concerned.

(7) Any information provided by a financial institution in the State in compliance
with an order under this section is not admissible in evidence against the financial
institution, except in any proceedings for an offence under section 21(1)(b).

Request to desig-  14.— (1) Where an account information order or account monitoring order relates
nated state for 5 jnformation concerning an account or accounts in a financial institution in a
;ntfglrjrtn?itr:ggcial designated state, the Director of Public Prosecutions may send the order to the Central
transactions. Authority for transmission to a competent authority in that state, together with a

request by the Director for the supply of the information to which the order relates.

(2) Notwithstanding subsection (1), the Director may make a request directly to a
competent authority in a designated state for the supply of any information to which
an account information order or account monitoring order could relate if a criminal
investigation is taking place in the State and the Director has reasonable grounds for
believing—

(a) that a financial institution or financial institutions in the designated state may
have information which is required for the purposes of the investigation, and

(b) that it is in the public interest that any such information should be disclosed
for those purposes, having regard to the benefit likely to accrue to the
investigation and any other relevant circumstances.

(3) Any request under this section shall include—

(a) a statement by the Director that an investigation is taking place into a specified
offence and that the person mentioned in the request is the subject of the
investigation, and

(b) the following information:

(i) why the Director considers that the requested information is likely to be
of substantial value for the purposes of the investigation;

(ii) why he or she considers that a financial institution or financial institutions
in the designated state may keep the account or accounts concerned;

(iii) if available, the name or names of that institution or those institutions;
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(iv) the maximum period of imprisonment to which a person of full capacity
and not previously convicted is liable on conviction for the offence;

(v) the content of subsections (4) and (5); and
(vi) any other information that may facilitate compliance with the request.

(4) Information obtained in response to a request under this section shall not,
without the consent of the competent authority, be used for any purpose other than
that permitted by the relevant international instrument.

(5) When any such information is no longer required for that purpose (or for any
other purpose for which such consent has been obtained), it shall be returned to the
competent authority unless the authority indicates that it need not be returned.

Information about financial transactions for use in designated state

15.— (1) This section applies to a request for information in relation to any account
or accounts that may be held in a financial institution in the State by a person who
is the subject of a criminal investigation in a designated state.

(2) The request shall include—

(a) a statement that a specified offence has been committed in the designated
state concerned and that the person mentioned in the request is the subject
of an investigation into the offence,

(b) a statement that—

(i) any information that may be supplied in response to the request will not,
without the Minister’s prior consent, be used for any purpose other than
that specified in the request, and

(ii) the record of any such information will be returned when no longer
required for the purpose so specified (or any other purpose for which such
consent has been obtained), unless the Minister indicates that its return
is not required,

and
(c) the following information:

(i) why the requesting authority considers that the requested information is
likely to be of substantial value for the purposes of the investigation;

(ii) why it considers that a financial institution or financial institutions in the
State may hold the account or accounts concerned;

(iii) if available, the name or names of that institution or those institutions;

(iv) the maximum period of imprisonment under the law of the designated
state by which the offence is punishable; and

(v) any other information that may facilitate compliance with the request.
(3) In subsection (1), “information” includes—

(a) information as to whether a financial institution in the State keeps an account
or accounts mentioned in that subsection,

(b) details of any such account or accounts,
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(c) details of operations on any such account or accounts during a particular
period.

16.— The Minister may, if of opinion that the request complies with section 15,
authorise a member of the Garda Siochdna not below the rank of inspector to apply
to a judge of the High Court for an account information order or account monitoring
order, or for both of those orders, in relation to the information requested.

17.— (1) On receipt of an authorisation under section 16 a member of the Garda
Siochana not below the rank of inspector may apply ex parte and otherwise than in
public to a judge of the High Court for an account information order or account
monitoring order or for both of those orders.

(2) The application—
(a) may relate to—
(i) all financial institutions in the State,
(ii) a category or categories of such financial institutions, or

(iii) a particular such financial institution or particular such financial institu-
tions,

and

(b) shall be accompanied by a copy of the request concerned and of any
supporting or related documents.

(3) The judge may make the order or orders applied for in relation to the financial
institution or financial institutions specified in the application if satisfied that—

(a) there are reasonable grounds for believing that an offence under the law of
the designated state concerned has been committed,

(b) the person mentioned in the request is the subject of an investigation into
the offence,

(c) the request is otherwise in accordance with the relevant international instru-
ment, and

(d) there are reasonable grounds for believing that the specified financial institu-
tion or financial institutions may have information which is required for the
purposes of the investigation.

(4) An order under this section shall contain sufficient information in relation to
any account specified in it to enable the account to be identified by the financial
institution concerned.

(5) An order under this section has effect notwithstanding any obligation as to
secrecy or any other restriction on disclosure imposed by statute or otherwise.

(6) Any information provided by a financial institution in compliance with such an
order is not admissible in evidence against it, exceptin any proceedings for an offence
under section 21(1)(b).

18.— Information disclosed by a financial institution in compliance with an account
information order or account monitoring order under section 17 shall be transmitted
to the requesting authority concerned in accordance with arrangements approved by
the Minister.
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19.— During the execution of a request under this Part the Commissioner of the
Garda Siochdana, if of opinion that it may be appropriate to undertake investigations
which were not initially foreseen or could not be specified when the request was
made, shall inform the requesting authority accordingly.

Supplementary

20.— (1) A judge of the High Court may vary or discharge an account information
order or account monitoring order on application by—

(a) a member of the Garda Siochana not below the rank of inspector, or
(b) any financial institution affected by the order.

(2) Where the application relates to an order under section 17, the judge shall
arrange for the competent authority in the designated state concerned to be notified—

(a) of the application and the grounds for making it, so as to enable the authority
to submit any arguments that it deems necessary at the hearing of the
application, and

(b) of the outcome of the application.

(3) The application shall be heard otherwise than in public.

21.— (1) A financial institution in the State is guilty of an offence—

(a) if, without reasonable excuse, it does not comply with an account information
order or account monitoring order, or

(b) if, while purporting to comply with such an order, it—

(i) makes a statement which it knows to be false or misleading in a material
particular, or

(ii) recklessly makes a statement which is false or misleading in such a
particular.

(2) Subsection (1) is without prejudice to the law relating to contempt of court.

(3) A financial institution in the State and any person who is a director, or an officer
or other employee, of the institution is guilty of an offence if the institution or person,
knowing or suspecting that an application has been made under this Part for an
account information order or an account monitoring order or both, makes any
disclosure which prejudices, or is likely to prejudice, the criminal investigation giving
rise to the application.

(4) In proceedings for an offence under subsection (3) it is a defence for the financial
institution or person to prove that the institution or person—

(a) did not know or suspect that the disclosure to which the proceedings relate
prejudiced, or was likely to prejudice, the criminal investigation concerned,
or

(b) had lawful authority or reasonable excuse for making the disclosure.
(5) A person who is guilty of an offence under subsection (3) is liable—

(a) on summary conviction, to a fine not exceeding €5,000 or imprisonment for
a term not exceeding 12 months or both, and
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(b) on conviction on indictment, to a fine or imprisonment for a term not
exceeding 5 years or both.

(6) A financial institution which is guilty of an offence under this section is liable—
(a) on summary conviction, to a fine not exceeding €5,000, and

(b) on conviction on indictment, to a fine.

PART 3

INTERCEPTION OF TELECOMMUNICATIONS MESSAGES

Introductory

Interpretation 22.— In this Part, unless the context otherwise requires—

(Part 3).
“Act of 1983” means the Postal and Telecommunications Services Act 1983;
“Act of 1993” means the Interception of Postal Packets and Telecommunications
Messages (Regulation) Act 1993;
“competent authority” means the person or body in a member state who or which in
the opinion of the Minister is the competent authority for the purposes of Title Il of
the 2000 Convention;
“interception” means the interception of telecommunication messages to or from a
person specified in the authorisation of the interception at a telecommunications
address so specified;
“telecommunications address” has the meaning that it has in the Act of 1993.

Requests for interception where technical assistance required

Request to 23.— (1) This section applies where—

member state for

Interception. (a) for the purpose of a criminal investigation the Minister has given an authori-

sation of an interception under section 2 of the Act of 1993,

(b) the person specified in the authorisation is present in the State or a member
state, and

(c) technical assistance from a member state is needed to intercept the telecom-
munications messages concerned.

(2) Where this section applies, the Minister may cause a request to be made to a
competent authority in the member state for—

(a) the interception by that authority and immediate transmission to the
Commissioner of the Garda Siochdna or a member of the Garda Siochana
nominated by him or her of telecommunications messages to or from the
telecommunications address concerned, or

(b) the interception and recording of the messages and the transmission of the
recording to the Commissioner or member.

(3) The request shall—
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(a) confirm that an authorisation of an interception has been given by the Minister
under the Act of 1993 for the purpose of a criminal investigation,

(b) give sufficient information to identify the person whose telecommunications
messages are to be intercepted,

(c) give an indication of the criminal conduct under investigation,
(d) state the desired duration of the interception,

(e) provide sufficient technical data, including the network connection number
of the telecommunications address concerned, to ensure that the request
can be met, and

(f) where the request—

(i) relates to a specified person whois presentin the member state concerned,
or

(ii) is a request under subsection (2)(b),

provide a summary of the facts relating to the offence being investigated
and any further information that the competent authority may require to
enable it to decide whether the requested interception would be authorised
by it in similar circumstances.

(4) If the request relates to a person who is present in a member state other than
that from which the technical assistance is required, that other member state shall
be notified of the authorisation in accordance with section 26.

(5) Information received in response to the request is deemed to be official infor-
mation for the purposes of the Official Secrets Act 1963.

(6) For the removal of doubt, itis declared that an authorisation may be given under
section 2 of the Act of 1993 where the person whose telecommunications messages
are to be intercepted is present in a member state.

Request to State 24.— (1) This section applies where—
for interception.

(a) a criminal investigation is taking place in a member state,

(b) a lawful interception order or warrant for the interception of telecommunica-
tions messages to or from a specified person or telecommunications address
has been issued in the member state in connection with the investigation,

(c) a competent authority in the member state makes a request to the Minister
for—

(i) the interception and immediate transmission to the authority or a person
nominated by it of telecommunications messages to or from the
telecommunications address concerned, or

(ii) the interception and recording of the messages and the transmission of
the recording to the authority or the person nominated by it, and

(d) the specified person—

(i) is presentinthe member state or another member state and the competent
authority in the former member state needs the technical assistance of
the State to intercept the telecommunications messages, or

(ii) is present in the State and the interception can be made therein.

(2) The request shall—
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(a) indicate the name of the competent authority,

(b) confirm that a lawful interception order or warrant has been issued in
connection with a criminal investigation,

(c) give sufficient information to identify the person whose telecommunication
messages are to be intercepted,

(d) give an indication of the criminal conduct under investigation,
(e) state the desired duration of the interception,

(f) provide sufficient technical data, including the network connection number of
the telecommunications address concerned, to ensure that the request can
be met, and

(g) if the person is present in a member state other than that in which the lawful
interception order or warrant has been issued and from which no technical
assistance isrequired to carry out the interception, confirm that that member
state has been informed of the order or warrant pursuant to Article 20(2)(a)
of the 2000 Convention.

(3) Where—

(a) the person whose telecommunications messages are to be intercepted is
present in the State, or

(b) the request is for the interception and recording of the messages and trans-
mission of the recording,

the request shall also include a summary of the facts relating to the offence being
investigated and any further information that the Minister may require to enable him
or her to decide whether the conduct constituting the offence, if it occurred in the
State, would constitute a serious offence within the meaning of the Act of 1993 and
otherwise justify the giving of an authorisation under that Act.

Action on 25.— (1) Subject to subsection (3), where the request is for the interception and

request. immediate transmission of specified telecommunications messages, the Minister may
give an authorisation of the interception if of opinion that section 24 applies and is
complied with in relation to the case.

(2) Subject to subsection (3), where—

(a)therequestisfortheinterceptionandrecording of specified telecommunication
messages and transmission of the recording, and

(b) immediate transmission of the interception is not possible—
(i) from the State,
(ii) to the member state, or
(iii) in both of those cases,

the Minister may give an authorisation of the interception if of opinion that section
24 applies and is complied with in relation to the case.

(3) Where in a case referred to in subsection (1) or (2), the person who is the subject
of the request is present in the State, the Minister may give an authorisation of the
interception only if of opinion that—

(a) the conduct being investigated in the requesting state would, if it occurred in
the State, constitute a serious offence within the meaning of the Act of 1993
and otherwise justify the giving of an authorisation under that Act, and
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(b) section 24 applies and is complied with in relation to the case.

(4) If a declaration is made by the State under the 2000 Convention that it is bound
by paragraph 6 (as given effect to by subsections (2) and (3)) of Article 18 of the
Convention only where immediate transmission from the State of the interception
concerned is not possible, paragraphs (b)(ii) and (b)(iii) of subsection (2) thereupon
cease to have effect.

(5) Where the person who is the subject of the request is present in the State, the
Minister may make the authorisation subject to any condition (including a condition
related to the use of the intercepted messages) that would apply if the authorisation
were one given under section 2 of the Act of 1993 in relation to a person present in
the State.

(6) Where an authorisation is given, the Commissioner of the Garda Siochana shall—

(a) arrange for the transmission of the telecommunications messages concerned
to the competent authority in the member state or a person nominated by
it, or

(b) as appropriate, arrange for the recording of the messages and transmission
of the recording to that authority or person.

(7) In considering any request under Article 18.8 of the 2000 Convention for a
transcript of such a recording, the Minister shall have regard to all the circumstances
of the particular case; and the granting of such a request may be subject to any
condition to which authorisation of the interception may be subject.

(8) The authorisation is deemed to be an authorisation under section 2 of the Act
of 1993, and that Act and section 110 of the Act of 1983 (in so far as it relates to
directions related to such authorisations) have effect accordingly, with any necessary
modifications, for all purposes as if the authorisation and any such directions had
been given under the Act of 1993 and the Act of 1983.

Notifications of other interceptions

Notification to 26.— (1) Where—
member state of
interception. (a) for the purpose of a criminal investigation the Minister has given an authori-

sation of an interception under section 2 of the Act of 1993,

(b) the telecommunications address of the person specified in the authorisation
is being used on the territory of a member state, and

(c) technical assistance from the member state is not required to carry out the
interception,

the Minister shall inform the competent authority in the member state of the
authorisation—

(i) before the interception, if the Minister is then aware that the person is present
on that territory, or

(ii) in any other case, immediately after the Minister becomes so aware.
(2) The notification shall include the following information:

(a) confirmation that authorisation of an interception has been given by warrant
under section 2 of the Act of 1993 in connection with a criminal investigation;

(b) details sufficient to identify the subject of the interception;

(c) an indication of the criminal conduct under investigation; and

32



Notification by
member state of
interception.

PT.35. 26. [No. 7.] Criminal Justice (Mutual Assis- [2008.]
tance) Act 2008

(d) the expected duration of the interception.

(3) The Minister shall comply with any condition, requirement or request imposed
or made by the competent authority in relation to the interception pursuant to Article
20.4 of the 2000 Convention.

(4) Pending a decision by the competent authority on whether to consent to the
interception or to its continuance—

(a) any interception made may be continued, but
(b) material intercepted may not be used unless—
(i) otherwise agreed between the Minister and the competent authority, or

(ii) in connection with taking urgent measures to prevent an immediate and
serious threat to public security (including measures in respect of any
serious offence), in which case the Minister shall inform the competent
authority of any such use and the reasons justifying it.

(5) In subsection (4)(b)(ii), “serious offence” means an offence specified in the
Schedule to the Bail Act 1997 for which a person of full capacity and not previously
convicted may be punished by a term of imprisonment for a term of 5 years or by a
more severe penalty.

(6) If so requested by the competent authority, the Minister shall supply it with a
summary of the facts of the case and any further information necessary to enable it
to decide whether an interception would be authorised by it in similar circumstances.

(7) Subsection (6) is without prejudice to subsection (4), unless otherwise agreed
between the Minister and the competent authority.

(8) Where the Minister is of opinion that the information to be provided under
subsection (2) is of a particularly sensitive nature, the information may, with the
agreement of the competent authority concerned, be transmitted to it through a
specific person or body.

(9) This section does not apply in relation to a member state which has declared in
accordance with the 2000 Convention that it is not necessary to provide it with
information on interceptions as envisaged in Article 20 of that Convention.

27.— (1) This section applies where—

(a) the competent authority in a member state has authorised an interception,

(b) the telecommunications address of the person specified in the authorisation
is being used on the territory of the State,

(c) technical assistance from the State is not required to carry out the interception,
and

(d) the competent authority notifies the Minister accordingly in accordance with
Article 20 of the 2000 Convention.

(2) Where this section applies, the Minister, without delay and at the latest within
a period specified in subsection (7), shall proceed in accordance with subsection (3)
or subsections (4) and (5), as appropriate.

(3) If an authorisation would be given under section 2 of the Act of 1993 in similar
circumstances, the Minister shall authorise the interception to be carried out or
continued.

(4) 1f—
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(a) an authorisation under the said section 2 would not be given,
(b) section 3 applies, or
(c) the offence concerned is a political offence or revenue offence,

the Minister shall require that the interception not be carried out or be terminated
and give the reasons for so requiring in writing.

(5) Where subsection (4) applies, the Minister shall require that any material already
intercepted while the telecommunications address was being used in the State may
not be used or may be used only under specified conditions, the justification for which
shall be communicated by the Minister to the competent authority in writing.

(6) The Minister may request the competent authority to supply a summary of the
facts of the case and any further information necessary to enable him or her to decide
whether an authorisation would be given under section 2 of the Act of 1993 in similar
circumstances.

(7) The following period is specified for the purposes of subsection (2):
(a) a period not exceeding 96 hours; or

(b) where it is necessary to determine whether an authorisation under section 2
of the Act of 1993 would be given in similar circumstances, a period not
exceeding in total 12 days.

(8) Where paragraph (b) of subsection (7) applies, the Minister shall communicate
in writing to the competent authority the conditions which justify the request for an
extension of the period mentioned in paragraph (a) of that subsection.

(9) Information provided under this section by the competent authority is deemed
to be official information for the purposes of the Official Secrets Act 1963.

Miscellaneous

Indirect intercep-  28.— (1) In this section, “authorised undertaking” has the meaning given to it by

tion of telecom-  the European Communities (Electronic Communications Networks and Services)

m:gslggggns (Authorisation) Regulations 2003 (S.l. No. 306 of 2003), as amended by the European
Communities (Electronic Communications Networks and Services) (Authorisation)
(Amendment) Regulations 2007 (S.I. No. 372 of 2007).

(2) Where—
(a) a person is present in the State,

(b) an authorisation has been given under section 2 of the Act of 1993 for the
interception of telecommunications messages to or from the person,

(c) the messages cannot be directly intercepted in the State, but

(d) an authorised undertaking which has received directions under section 110
of the Act of 1983 in relation to interceptions can facilitate interception of
the messages by accessing interception equipment in a member state,

the authorised undertaking shall facilitate the interception of the messages by
accessing that equipment.

(3) Where—

(a) a person is present in a member state,
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(b) alawful order or warrant for the interception of telecommunications messages
to or from the person has been made or issued in the member state for the
purposes of a criminal investigation and is in force,

(c) the messages cannot be directly intercepted in the member state, but

(d) an authorised undertaking which has received directions under section 110
of the Act of 1983 in relation to interceptions—

(i) can directly intercept the messages, and

(ii) has interception equipment enabling a provider of telecommunications
services in the member state to intercept them,

the authorised undertaking shall facilitate the interception of the messages by the

provider.

Application of Act 29.— The Act of 1993 applies and has effectin relation to this Part with the necessary

of 1993 in rela-  mgdifications, including the following:
tion to this Part.

(a) references in the Act of 1993 to “this Act” are to be construed as references
to this Part;

(b) references therein to an authorisation are to be construed as references to—

(i) an authorisation deemed under section 25(8) to be an authorisation under
section 2 of the Act of 1993, or

(ii) an authorisation under section 27(3),
as the case may be;

(c) references therein to a contravention of a provision of the Act of 1993 are to
be construed as references to a contravention of a provision of this Part;

(d) references therein to official documents are to be construed as references to
official documents available to the Minister in connection with a request
under this Part; and

(e) references to a person in sections 8(5) and 9(11) of the Act of 1993 are to be

construed as references to a person who is present in the State.

Amendment of 30.— Section 110 (general ministerial powers in relation to postal and telecommu-
section 110 of nications services) of the Act of 1983 is amended by the addition of the following
Act of 1983. . .

subsections:

“(6) A person who, without reasonable excuse, does not comply with a direction
under this section is guilty of an offence and liable—

(a) on summary conviction, to a fine not exceeding €5,000, or
(b) on conviction on indictment, to a fine.

(7) Proceedings for an offence under subsection (6), including any appeal or
subsequent proceedings, shall be held in camera.”.

PART 4

FREEZING, CoONFISCATION AND FORFEITURE OF PROPERTY

CHaPTER 1
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Interpretation
Interpreta- 31.— (1) In this Part:
tion(Part 4).

“appeal” includes any proceedings for the discharge or setting aside of a judgment
and any application for a new trial or stay of execution;

F12[‘certificate’ means—

(a) the certificate provided for in Article 9 of the 2003 Framework Decision, the
standard form of which is set out in the Annex to that Framework Decision,
or

(b) the certificate provided for in Article 4 of the 2006 Framework Decision, the
standard form of which is set out in the Annex to that Framework Decision,

as the context requires;]
F13[‘competent authority’—

(a) in relation to a member state, means the authority or authorities determined
by that state in accordance with Article 3 of the 2006 Framework Decision
to be the competent authority of that member state, and

(b) in relation to a designated state other than one referred to in paragraph (a),
means the authority or authorities determined by that state in accordance
with the relevant international instrument to be the competent authority of
that designated state;]

“confiscation co-operation order” has the meaning given to it by section 51;

“confiscation order” means a confiscation order within the meaning of the Act of
1994;

“defendant” means the person to whose property an external freezing order or
external confiscation order relates;

“external confiscation order” means an order made by a court in a designated state
for the purpose of—

(a) recovering property in the State which was received or obtained as a result
of or in connection with conduct which would, if it occurred in the State,
constitute an indictable offence,

(b) recovering the value of such property, or
(c) depriving a person of a pecuniary advantage so received or obtained;

“external forfeiture order” means an order for the forfeiture of property in the State
which is made by a court in a designated state in or in connection with proceedings
resulting from conduct which would, if it occurred in the State, constitute an indictable
offence;

“external freezing order” means any measure—

(a) taken provisionally by a competent judicial authority of a designated state in
criminal proceedings to prevent the destruction, transformation, moving,
transfer, disposal or use of specified property in the State that could be
subject to confiscation or be evidence in those proceedings, and

(b) made for the purpose of—
(i) subsequent confiscation of the property, or

(ii) protection of evidence;
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“forfeiture co-operation order” has the meaning given to it by section 60;
“freezing co-operation order” has the meaning given to it by section 35;
“freezing order” means—

(a) an order under section 24 (as amended by section 105(a) of this Act) of the
Act of 1994,

(b) an order under section 14 or 15 of the Criminal Justice (Terrorist Offences)
Act 2005, or

(c) an order under section 32,
which relates to property in a designated state or in so far as it does so;

“issuing judicial authority” means a judicial authority in a designated state, as defined
in the law of that state, which makes, validates or in any way confirms an external
freezing order;

“issuing state” means the designated state in which an issuing judicial authority
exercises jurisdiction;

“property” includes property of any description, corporeal or incorporeal, movable
or immovable and wherever situated, which the competent judicial authority in the
designated state considers—

(a) to be the proceeds of an offence,

(b) to be equivalent to either the full value or a part of the value of such proceeds,
or

(c) to be the instrumentalities or objects of an offence,
and includes documents evidencing title to or an interest in the property;
“realisable property” means—

F14[(a) in relation to a freezing co-operation order, a confiscation co-operation
order or an external confiscation order transmitted by or on behalf of a court
in a designated state that is a member state made in respect of specified
property, the property specified in the order, and]

(b) in any other case—
(i) any property held by the defendant, and

(ii) any property held by a person to whom the defendant has directly or
indirectly made a gift,

but does not include property which is the subject of an order made by a court in
other proceedings in the State unless or until that order is discharged.

(2) For the purposes of this Part, dealing with property held by any person includes
(without prejudice to the generality of the expression)—

(a) where a debt is owed to that person, making a payment to any person in
settlement or reduction of the debt, and

(b) removing the property from the State.

(3) References in this Part to a gift are to a gift which, if the external confiscation
order were a confiscation order, would be a gift caught by the Act of 1994, and the
provisions of that Act concerning a gift so caught apply and have effect in relation to
a gift referred to in this Part.
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Annotations

Amendments:

F12 Substituted (1.02.2016) by Criminal Justice (Mutual Assistance) (Amendment) Act 2015 (40/2015),
s. 3(a), S.I. No. 11 of 2016.

F13 Inserted (1.02.2016) by Criminal Justice (Mutual Assistance) (Amendment) Act 2015 (40/2015), s.
3(b), S.I. No. 11 of 2016.

F14 Substituted (1.02.2016) by Criminal Justice (Mutual Assistance) (Amendment) Act 2015 (40/2015),
s. 3(c), S.I. No. 11 of 2016.

CHAPTER 2

Freezing of Property

Freezing order 32.— (1) This section applies where criminal proceedings have been instituted, or
:/'iadtérr‘]%eto a criminal investigation is taking place, in the State.

(2) Where this section applies, the Director of Public Prosecutions or a member of
the Garda Siochdna not below the rank of inspector may apply ex parte and otherwise
thanin publicto a judge of the High Court for an order (a “freezing order”) prohibiting
the destruction, transformation, moving, transfer, disposal or use by any person of
specified property, whether in or outside the State, that could be evidence in those
proceedings or, as the case may be, in any such proceedings that may be instituted.

(3) The judge may make the order applied for if satisfied—

(a) that criminal proceedings have been instituted or a criminal investigation is
taking place,

(b) that evidence relating to the offence concerned—
(i) is on specified premises,

(ii) is likely to be of substantial value (whether by itself or together with
other evidence) to the proceedings or investigation, and

(iii) is likely to be admissible at a trial for the offence,
and

(c) in case the evidence is in a designated state, that a request has been or will
be made for it to be transferred to the Commissioner of the Garda Siochana.

(4) An order under this section does not apply in relation to any documents subject
to legal privilege.

(5) The High Court may vary or discharge an order under this section on application
by—

(a) a member of the Garda Siochana not below the rank of inspector, or
(b) any person affected by it,

and shall discharge it if its continuance in force would not be in the interests of
justice.

(6) If—
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(a) an order under this section is transmitted for enforcement in a designated
state pursuant to F15[section 33], and

(b) the order is later varied or discharged in relation to property in the designated
state,

the Court shall cause the Central Authority to be informed as soon as practicable
of the variation or discharge, and that Authority shall thereupon notify the appropriate
authority in the designated state accordingly.

Annotations

Amendments:

F15 Substituted (1.02.2016) byCriminal Justice (Mutual Assistance) (Amendment) Act 2015 (40/2015),
s. 4,S.1. No. 11 of 2016.

Transmission of 33.— (1) If—
freezing order for
enforcement (a) any property to which an application for a freezing order relates isin a member

outside the State. state, and

(b) the application is granted,

the applicant may request the judge concerned to cause a certificate to be
completed.

(2) The certificate shall—

(a) bear a signature (which may be an electronic signature) by or on behalf of the
court concerned, and

(b) include a statement as to the accuracy of the information in the certificate.

(3) If the freezing order is an order under section 32 for the protection of evidence,
the court concerned may indicate to the judicial authority of the member state any
formalities and procedures in enforcing the order that are necessary to ensure that
the evidence is admissible in criminal proceedings.

(4) The freezing order and certificate shall be sent by a registrar of the Court to the
applicant, who shall send them to the Central Authority for transmission to the
appropriate authority in the member state concerned with a view to having the
freezing order enforced.

(5) If afreezing order relates to property in a designated state (other than a member
state), the Director of Public Prosecutions may send to the Central Authority, for
transmission to the appropriate authority in the designated state with a view to having
the freezing order enforced—

(a) a duly authenticated copy of the order, and

(b) such other information as may be required by the appropriate authority in
accordance with the relevant international instrument.

Transmission of 34.— (1) An external freezing order from a member state and a certificate duly

exgernal frseei'”g completed and certified as accurate by the issuing judicial authority together with a

?orr focg(r)ce:ﬁeit. request or instruction relating to the subsequent treatment of the evidence or prop-
erty concerned shall, unless otherwise provided by a declaration by the State under
Article 4.2 of the F16[2003 Framework Decision], be transmitted to the Central
Authority in connection with a request for enforcement of the order.
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(2) A request from any other designated state for the enforcement of an external
freezing order shall be accompanied by—

(a) a duly certified copy of the order,
(b) a statement of the grounds—
(i) for making the order, and

(ii) for believing that the evidence or property concerned will be subject to
an order of confiscation,

and any other information required by the relevant international instrument.

(3) Transmission of the documents mentioned in subsection (1) or (2) shall be by
any means capable of producing a written record under conditions which allow the
Central Authority or the High Court to establish the documents’ authenticity.

(4) An issuing judicial authority is deemed to have complied with subsection (3) if
facsimile copies of the external freezing order, the certificate (where appropriate)
and any translation thereof are transmitted in compliance with any regulations that
may be made under subsection (6).

(5) If the Central Authority or the High Court is not satisfied that a facsimile copy
of a document transmitted in accordance with this section corresponds to the docu-
ment of which it purports to be such a copy, the Central Authority or the Court shall—

(a) request the issuing judicial authority to cause the original or a copy of the
document to be transmitted to the Central Authority, and

(b) agree with that judicial authority on the manner in which the original or copy
is to be so transmitted.

(6) The Minister may, if he or she considers it necessary for the purposes of ensuring
the accuracy of documents transmitted in accordance with this section, make regula-
tions—

(a) prescribing procedures to be followed in connection with the transmission of
documents in accordance with this section, and

(b) specifying features to be present in any equipment being used in that
connection.

Annotations

Amendments:

F16 Substituted (1.02.2016) by Criminal Justice (Mutual Assistance) (Amendment) Act 2015 (40/2015),
s.5,S.1. No. 11 of 2016.

Recognition and 35.— (1) The Central Authority shall, on receipt of an external freezing order,

enforcement of  cartificate (where appropriate), any other supporting or related documents and any

external freezing lati forthwith licati b d h ioh £ d

orders. translation, forthwith cause an application to be made to the High Court for an order
(in this Part referred to as a “freezing co-operation order”) recognising the external
freezing order and prohibiting any person from dealing with the property specified
in the external freezing order.

(2) The application may be made ex parte and otherwise than in public and shall be
accompanied by the documents mentioned in subsection (1) or copies thereof and,
in the case of a designated state (other than a member state), shall be made with the
consent of the Minister.
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(3) An application from a member state for the enforcement of an external freezing
order shall be dealt with as soon as possible and, whenever practicable, within 24
hours of receipt of the order and a duly completed certificate.

(4) On an application under this section the Court may, subject to subsection (5),
make a freezing co-operation order, subject to any conditions that may be specified
in the order.

(5) The Court may—

(a) refuse to make a freezing co-operation order on a ground mentioned in section
3 or 46, or

(b) postpone its making on a ground mentioned in section 47.

(6) Where a request from a member state concerns an offence referred to in Article
3(2) of the F17[2003 Framework Decision] which is punishable in that state by a
maximum term of imprisonment of not less than 3 years, the Court may not refuse
to make a freezing co-operation order solely on the ground that the conduct consti-
tuting the offence concerned does not constitute an offence under the law of the
State.

(7) Where—
(a) an external freezing order is for the protection of evidence,

(b) it is necessary to ensure that the evidence is admissible in the proceedings
concerned, and

(c) for that purpose certain formalities and procedures in the enforcement of the
external freezing order are expressly indicated by the issuing judicial
authority,

the freezing co-operation order shall make provision for observing those formalities
and procedures, unless their observance would be contrary to the fundamental prin-
ciples of the law of the State.

(8) The Court shall cause notice of the freezing co-operation order to be given to
any person who appears to be or is affected by it, unless the Court is satisfied that it
is not reasonably possible to ascertain the person’s whereabouts.

F17

Annotations

Amendments:

Substituted (1.02.2016) by Criminal Justice (Mutual Assistance) (Amendment) Act 2015 (40/2015),
s. 6,S.1. No. 11 of 2016.

Application, etc.,
of freezing co-
operation orders.

36.— (1) A freezing co-operation order may apply—

(a) where particular property is specified in the external freezing order, to the
property so specified, and

(b) in any other case—

(i) to realisable property held by a specified person, whether the property
is described in the freezing co-operation order or not, and

(ii) to any realisable property held by a specified person, being property
transferred to the person after the external freezing order was made.

41




PT.45. 36. [No. 7.] Criminal Justice (Mutual Assis- [2008.]
tance) Act 2008

(2) A freezing co-operation order may make such provision as the Court thinks fit
for the living expenses and legal expenses of the person possessing the property
concerned.

(3) The Court—
(a) may at any time appoint a receiver—

(i) to take possession of any realisable property to which a freezing co-
operation order applies, and

(ii) in accordance with the Court’s directions, to manage or otherwise deal
with the property, subject to such exceptions and conditions as it may
specify,

and

(b) may require any person having possession or control of the property to give
up possession of it to the receiver.

(4) Where the Court has made a freezing co-operation order, a member of the Garda
Siochana or an officer of customs and excise may seize any realisable property for
the purpose of preventing its removal from the State.

(5) Property taken possession of under subsection (4) shall be dealt with in accor-
dance with the Court’s directions.

Registration of 37.— (1) Where a freezing co-operation order is made in relation to land, or an
freezing co-opera- grder is made varying or discharging such an order, the registrar of the High Court
tion orders. . . . . .
shall send to the Property Registration Authority a notice of the making of the order,
together with a copy of the order.

(2) On receipt of those documents the Authority shall—

(a) if the land is registered land, cause an entry to be made in the register kept
by it under the Registration of Deeds and Title Acts 1964 and 2006 inhibiting,
until the order is discharged, any dealing with the land and any charge
thereon, and

(b) if the order is subsequently varied or discharged, cause the entry to be varied
accordingly or cancelled, as the case may be.

(3) If subsection (2)(a) does not apply, the Authority shall cause the notice of the
making, variation or discharge of the freezing co-operation order to be registered in
the register of deeds maintained by the Authority under section 35 of the Registration
of Deeds and Title Act 2006.

(4) Where a freezing co-operation order is made which affects an interest in a
company or its property, or an order is made varying or discharging such an order,
the registrar of the High Court shall send to the Registrar of Companies a notice of
the making of the order, together with a copy of the order.

(5) On receipt of those documents the Registrar of Companies shall, if the company
is a registered company, cause the notice to be entered in the Register of Companies
and—

(a) if the company is an existing company within the meaning of the Companies
Acts 1963 to 2006, send a copy of the notice to each director and the secretary
of the company at the company’s registered office, or

(b) in any other case, send a copy of the notice by post to the person resident in
the State who has been authorised to accept, on behalf of the company
concerned, service of process and any notices required to be served on it.
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(6) In this section—

“Register of Companies” means the Register of Companies maintained under the
Companies Acts 1963 to 2006;

“registered company” means—
(a) a company formed and registered under those Acts,
(b) an existing company within the meaning of those Acts, or

(c) acompany registered under Part Xl of the Companies Act 1963 or the European
Communities (Branch Disclosure) Regulations 1993 (S.l. No. 395 of 1993).

Exercise of 38.— (1) The powers of the High Court under section 36 or of a receiver appointed

powers under under that section shall be exercised, subject to this section, with a view to making

this Chapter by . . .

High Court or available for recovery property which may become liable to be recovered under any

receiver. confiscation co-operation order F18[or, in the case of an external confiscation order
transmitted by or on behalf of a court in a designated state that is a member state,

that external confiscation order] that may be made in the defendant’s case.

(2) The powers shall be exercised with a view to allowing any person, other than
the defendant or the recipient of a gift, to retain or recover the value of any property
held by the person.

(3) In the case of realisable property held by a person to whom the defendant has
directly or indirectly made a gift, the powers shall be exercised with a view to realising
no more than the value for the time being of the gift.

(4) In exercising the powers no account shall be taken of any obligations of the
defendant or the recipient of any gift that conflict with the obligation to satisfy
F19[any order referred to in subsection (1)] that may be made in the defendant’s
case.

Annotations

Amendments:

F18 Inserted (1.02.2016) by Criminal Justice (Mutual Assistance) (Amendment) Act 2015 (40/2015), s.
7(a), S.I. No. 11 of 2016.

F19 Substituted (1.02.2016) by Criminal Justice (Mutual Assistance) (Amendment) Act 2015 (40/2015),
s. 7(b), S.I. No. 11 of 2016.

Receivers: 39.— A receiver appointed under section 36 who takes any action—
supplementary
provisions. (a) in relation to property which is not realisable property, being an action which

he or she would be entitled to take if it were such property,

(b) believing, and having reasonable grounds for believing, that he or she is entitled
to take that action in relation to that property,

is not liable to any person in respect of any loss or damage resulting from the action
except in so far as the loss or damage is caused by his or her negligence.

Bankruptcy of 40.— (1) Where a person who holds realisable property is adjudicated bankrupt—
defendant, etc.

(a) property for the time being subject to a freezing co-operation order made
before the order adjudicating the person bankrupt, and
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(b) any proceeds of property realised by virtue of section 36, for the time being
in the hands of a receiver,

is excluded from the property of the bankrupt for the purposes of the Bankruptcy
Act 1988.

(2) Where a person has been adjudicated bankrupt, the powers of the High Court
under section 36 or of a receiver appointed under that section shall not be exercised
in relation to property of the bankrupt for the purposes of the said Act of 1988.

(3) Where a person is adjudicated bankrupt and has directly or indirectly made a
gift—

(a) no decision as to whether the gift is void shall be made under section 57, 58
or 59 of the said Act of 1988 in respect of the making of the gift at any time
when property of the person to whom the gift was made is subject to a
freezing co-operation order, and

(b) any decision as to whether it is void made under any of those sections after
the discharge of the freezing co-operation order shall take into account any
realisation under this Act of property held by the person to whom the gift
was made.

(4) In any case in which a petition in bankruptcy was presented, or an adjudication
in bankruptcy was made, before 1 January 1989, this section has effect with the
modification that for references to the property of the bankrupt for the purposes of
the said Act of 1988 there shall be substituted references to the property of the
bankrupt vesting in the assignees for the purposes of the law of bankruptcy existing
before that date.

41.— (1) Without prejudice to the generality of any provision of any other enactment,
where—

(a) the Official Assignee or a trustee appointed under Part V of the Bankruptcy
Act 1988 seizes or disposes of any property in relation to which his or her
functions are not exercisable because it is for the time being subject to a
freezing co-operation order, and

(b) at the time of the seizure or disposal he or she believes, and has reasonable
grounds for believing, that he or she is entitled (whether under an order of
the court or otherwise) to seize or dispose of the property,

he or she is not liable to any person in respect of any loss or damage resulting from
the seizure or disposal except in so far as the loss or damage is caused by his or her
negligence in so acting, and he or she has a lien on the property, or the proceeds of
its sale, for such of his or her expenses as were incurred in connection with the
bankruptcy or other proceedings in relation to which the seizure or disposal
purported to take place and for so much of his or her remuneration as may reasonably
be assigned for his or her acting in connection with those proceedings.

(2) Where the Official Assignee or a trustee appointed as aforesaid incurs expenses
in respect of any property mentioned in subsection (1)(a) and, when doing so, does
not know and has no reasonable grounds for believing that the property is subject to
a freezing co-operation order, he or she is entitled (whether or not he or she has
seized or disposed of that property so as to have a lien) to payment of those
expenses under section 42.

42.— (1) Money paid or recovered in respect of a freezing co-operation order
(including any variation of such an order) may, to the extent necessary, be applied
to meet expenses incurred in exercising any powers under this Act and the remuner-
ation of any person employed for that purpose.
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(2) Money paid or recovered in respect of a freezing co-operation order, after
payment of any expenses or remuneration in accordance with subsection (1)—

(a) shall be applied towards satisfaction of the order, and

(b) shall, subject to any provision to the contrary in the relevant international
instrument, be paid into or disposed of for the benefit of the Exchequer in
accordance with the directions of the Minister for Finance unless, on request
by or on behalf of the designated state concerned, the Court provides
otherwise.

Annotations

Modifications (not altering text):

C2 Functions transferred and references to “Department of Finance” and “Minister for Finance”
construed (29.07.2011) by Finance (Transfer of Departmental Administration and Ministerial
Functions) Order 2011 (S.l. No. 418 of 2011), arts. 2, 3, 5 and sch. 1 part 2, in effect as per art.
1(2).

2. (1) The administration and business in connection with the performance of any functions
transferred by this Order are transferred to the Department of Public Expenditure and Reform.

(2) References to the Department of Finance contained in any Act or instrument made thereunder
and relating to the administration and business transferred by paragraph (1) shall, on and after
the commencement of this Order, be construed as references to the Department of Public Expen-
diture and Reform.

3. The functions conferred on the Minister for Finance by or under the provisions of —
(a) the enactments specified in Schedule 1, and
(b) the statutory instruments specified in Schedule 2,

are transferred to the Minister for Public Expenditure and Reform.

5. References to the Minister for Finance contained in any Act or instrument under an Act and
relating to any functions transferred by this Order shall, from the commencement of this Order,
be construed as references to the Minister for Public Expenditure and Reform.

Schedule 1

Enactments

Part 2

1922 to 2011 Enactments

Number and Year Short Title Provision

No. 7 of 2008 Criminal Justice (Mutual Assis-| Sections 42 and 60(6)
tance) Act 2008

Winding up of
company holding
realisable proper-

43.— (1) Where realisable property is held by a company and an order for its
winding up has been made or a resolution has been passed by it for a voluntary
winding up, the functions of the liquidator (or any provisional liquidator) are not
exercisable in relation to—
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(a) property for the time being subject to a freezing co-operation order made
before the relevant time, and

(b) any proceeds of property realised by virtue of section 36 for the time being
in the hands of a receiver.

(2) Where such an order has been made or such a resolution passed, the powers
conferred on the High Court under section 36 or on a receiver appointed under that
section shall not be exercised in relation to any realisable property held by the
company in relation to which the functions of the liquidator are exercisable—

(a) so as to inhibit him or her from exercising those functions for the purpose of
distributing any property held by the company to the company’s creditors,
or

(b) so as to prevent the payment out of any property of expenses (including the
remuneration of the liquidator orany provisional liquidator) properlyincurred
in the winding up in respect of the property.

(3) In this section—

“company” means any company which may be wound up under the Companies Acts
1963 to 2006;

“relevant time” means—

(a) where no order for the winding up of the company has been made, the time
of the passing of the resolution for its voluntary winding up,

(b) where such an order has been made and, before presentation of the petition
for the winding up of the company by the court, such a resolution had been
passed by the company, the time of the passing of the resolution, and

(c) in any other case where such an order has been made, the time of the making
of the order.

Duration of freez-  44.— A freezing co-operation order remains in force—
ing co-operation

order. (a) where the external freezing order is for the purpose of securing evidence,
until the evidence is transferred to the issuing state or a request for such a
transfer is refused,

F20[(b) wherethe orderisforthe purpose of subsequent confiscation of property—

(i) in the case of confiscation on foot of an external confiscation order
transmitted by or on behalf of a court in a designated state that is a
member state, until the execution of that external confiscation order or
until the Central Authority has informed the competent authority in the
designated state concerned of one of the matters under paragraphs (c),
(d), (e), (f) and (g) of section 51G, and

(ii) in any other case, until a confiscation co-operation order is made or the
request for such an orderis refused and the refusal is upheld on any appeal
against it, or]

(c) until the freezing co-operation order is discharged in accordance with section
45.

46



PT.45. 44, [No. 7.] Criminal Justice (Mutual Assis- [2008.]
tance) Act 2008

Annotations

Amendments:

F20 Substituted (1.02.2016) by Criminal Justice (Mutual Assistance) (Amendment) Act 2015 (40/2015),
s. 8, S.l. No. 11 of 2016.

Variation or 45.— (1) Subject to the provisions of this section, the High Court, on application by
discharge of F21[the Central Authority or] any person affected by a freezing co-operation order—
freezing co-opera-

tion order.

(a) may vary or discharge it, and
(b) shall discharge it—

(i) if proceedingsin respect of the offence are not instituted, or an application
for the transfer of the evidence or for a confiscation order is not made,
within such time as the court considers reasonable, or

(ii) if the court considers that for any other reason the continuance in force
of the order would not be in the interests of justice.

(2) Notice of an application under this section and of the grounds for it shall be
given by the applicant, in such manner as may be prescribed by rules of court or as
the Court may direct, to the Central Authority for transmission to the issuing
authority.

(3) The making of an application under this section does not have suspensive effect.

(4) The substantive grounds for making the external freezing order may be reviewed
only by a judicial authority in the issuing state concerned.

(5) The registrar of the Court shall inform the issuing judicial authority of the
outcome of the application.

Annotations

Amendments:

F21 Inserted (1.02.2016) by Criminal Justice (Mutual Assistance) (Amendment) Act 2015 (40/2015), s.
9, S.I. No. 11 of 2016.

Refusal to make 46.— (1) Without prejudice to section 3, the High Court may refuse to make a
Iirgszg;gecro'c’pera‘ freezing co-operation order only if—

(a) the offence to which the external freezing order relates is not an offence to
which the relevant international instrument relates,

(b) where the external freezing order was made in a member state, the certificate
is not produced, is incomplete or manifestly does not correspond to the
external freezing order,

(c) there is an immunity or privilege under the law of the State which makes it
impossible to make a freezing co-operation order,

(d) it is immediately clear from the information provided in a certificate that
compliance with a request for the transfer of evidence or confiscation of
property in relation to the offence in respect of which the external freezing
order has been made would infringe the ne bis in idem principle, or
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(e) in the case of an external freezing order from a designated state (other than
a member state), there is not a reasonable basis for believing—

(i) that there are sufficient grounds for making the order, or
(ii) that the property will be subject to an external confiscation order.
(2) In a case referred to in subsection (1)(b), the High Court may—

(a) specify a deadline for presentation of a certificate or for its completion or
correction,

(b) accept an equivalent document, or

(c) if the Court considers that the information provided is sufficient, dispense
with the requirement to produce the certificate.

(3) Where—
(a) the High Court refuses to make a freezing co-operation order, or

(b) notwithstanding consultation with the issuing judicial authority concerned, it
is not possible to make such an order because—

(i) the evidence or property has disappeared, has been destroyed or cannot
be found in the location indicated in the certificate, or

(ii) its location has not been indicated in a sufficiently precise manner,

the Court shall direct the Central Authority to inform the judicial authority accord-
ingly by any means capable of producing a written record.

Postponement of  47.— (1) The High Court may postpone the making of a freezing co-operation order—
freezing co-opera-

tion order. (a) where making it might prejudice an ongoing criminal investigation in the State,
until such time as the Court deems reasonable,

(b) where the property or evidence concerned is already subject to a freezing
order in criminal proceedings in the State, until that order is discharged, or

(c) subject to subsection (2), where, in the case of an external freezing order
freezing property with a view to its subsequent confiscation, the property is
already subject to an order made in other proceedings in the State, until that
order is discharged.

(2) Subsection (1)(c) applies only if the order made in such other proceedings would
have priority over a subsequent freezing order in criminal proceedings.

(3) Where the ground for postponement ceases to exist, the Court shall forthwith
make a freezing co-operation order.

(4) The Court shall direct the Central Authority to inform the issuing judicial
authority by any means capable of producing a written record of—

(a) any postponement under this section of the making of a freezing co-operation
order, the reasons for the postponement and its expected duration,

(b) the making of a freezing co-operation order under subsection (3), and
(c) any other measure of restraint to which the property concerned may be subject.
Subsequent treat- 48.— (1) A request to transfer evidence subject to a freezing co-operation order to

ment Otf frozen the issuing state shall be treated as a request for assistance in obtaining evidential
property. material under section 75.
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(2) A request to make a confiscation co-operation order in relation to property
subject to such an order shall be dealt with in accordance with F22[this Part].

(3) Notwithstanding subsection (1), where—

(a) a request from a member state concerns an offence to which Article 3(2) of
the F22[2003 Framework Decision] applies, and

(b) the offence is punishable in the issuing state by a term of imprisonment of
not less than 3 years,

the High Court may not refuse a request for evidence to be transferred to that state
on the ground that the conduct constituting the offence is not an offence under the
law of the State.

Annotations

Amendments:

F22 Substituted (1.02.2016) by Criminal Justice (Mutual Assistance) (Amendment) Act 2015 (40/2015),
s. 10(a) and (b), S.I. No. 11 of 2016.

Request for

CHaAPTER 3

Confiscation of Property

49.— (1) If a confiscation order relates to property in a designated state, the

confiscation of registrar or clerk of the court concerned shall, on request and subject to any conditions

property in desig-

nated state.

that may be specified by rules of court, give to the Director of Public Prosecutions—
(a) a duly authenticated copy of the order, and

(b) a certificate signed by the registrar or clerk and stating that the prescribed
time for lodging an appeal has expired or, as the case may be, will expire on
a specified date.

(2) If such a confiscation order has not been satisfied, the Director of Public Prose-
cutions may send to the Central Authority, for transmission to the competent
authority in the designated state concerned—

(a) the documents mentioned in subsection (1),
(b) a document signed by or on behalf of the Director stating—
(i) that the order is in force and has not been satisfied, and

(ii) that the defendant appeared or was represented at the proceedings in
which the order was made or, if not, the date on which the court
proceedings began and the date on which the defendant received notice
of them,

(c) a brief description of the conduct which resulted in the making of the order,
and

(d) a request that the property concerned be realised and the proceeds applied
in accordance with the law of that state.

F23[(2A) Where the Director of Public Prosecutions sends a request to the Central
Authority under subsection (2) the Director of Public Prosecutions shall inform the
Central Authority—
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(a) if there is a risk that the amount that may be realised in pursuance of such a
request is greater than the amount ordered to be paid under the confiscation
order, stating that there is that risk and requesting that the amount to be
realised not exceed the amount specified in the request,

(b) if all or part of the confiscation order has been executed in the State or in
another designated state, stating the amount of the proceeds of realisation
and requesting that the amount to be realised in the designated state
concerned not exceed the difference between the amount specified in the
confiscation order and those proceeds of realisation,

(c)if the defendant has made any voluntary payment in respect of the confiscation
order after it was transmitted, stating the amount of that voluntary payment
and requesting that the amount to be realised in the designated state
concerned not exceed the difference between the amount specified in the
confiscation order and the amount paid voluntarily, or

(d) if the confiscation order ceases to be enforceable, stating that fact.]
(3) If—
(a) property is realised in pursuance of such a request, and

(b) the amount realised is less than, or equal to, the amount ordered to be paid
under the confiscation order,

the amount so ordered is deemed to be reduced by an amount equal to the proceeds
of realisation or, as the case may be, the confiscation order is deemed to be
discharged.

(4) In any proceedings a certificate purporting to be issued by a competent
authority in the designated state and stating—

(a) that property has been realised pursuant to the request,
(b) the date of realisation, and
(c) the proceeds of realisation,
is admissible, without further proof, as evidence of those matters.

F23[(4A) Transmission of documents referred to in subsections (2) and (2A) shall
be by any means capable of producing a written record under conditions which allow
the competent authority or competent authorities concerned to establish the docu-
ments’ authenticity.]

(5) If the proceeds of realisation are stated in the certificate otherwise thanin euro,
they are to be taken as their euro equivalent calculated at the baseline rate of
exchange prevailing on the date of realisation.

F23

Annotations

Amendments:

Inserted (1.02.2016) by Criminal Justice (Mutual Assistance) (Amendment) Act 2015 (40/2015), s.
11(a) and (b), S.I. No. 11 of 2016.

Transmission to
State of external
confiscation
order.

50.— (1) An external confiscation order may be transmitted by or on behalf of the
court that made it to the Central Authority with a request for its enforcement.

(2) The external confiscation order shall be accompanied by—
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(a) a duly certified copy of the order,
(b) a statement by or on behalf of the court that made the order—
(i) that it is in force and not subject to appeal, and

(ii) that, if the person against whom it was made did not appear in the
proceedings concerned, notice thereof was received by the person in good
time to defend the proceedings,

(c) a brief description of the conduct constituting the offence which resulted in
the making of the order, and

(d) any required translations,

and shall include any further information required by the relevant international
instrument.

F24[51. (1) The Central Authority, on receipt of an external confiscation order and
accompanying documents transmitted by or on behalf of a court in a designated state
other than a member state, may cause an application to be made to the High Court
for an order (a ‘confiscation co-operation order’) for the confiscation of realisable
property to which the external confiscation order relates and that is in the State.

(2) The application shall be accompanied by the request, the accompanying docu-
ments and any other related documents or by copies thereof.

(3) On the application the Court may, subject to section 51B, 51C or 51D, as may
be appropriate, make a confiscation co-operation order.]

F24

Annotations

Amendments:

Substituted (1.02.2016) by Criminal Justice (Mutual Assistance) (Amendment) Act 2015 (40/2015),
s. 12, S.I. No. 11 of 2016.

F25[External
confiscation

orders (member

states)

51A. (1) Where the Central Authority receives an external confiscation order that
has been transmitted by or on behalf of a court in a designated state that is a member
state, it shall, subject to subsection (2), transmit the external confiscation order to
the Director of Public Prosecutions for execution under this Act.

(2) Where the Central Authority considers that there are grounds for refusal, post-
ponement, variation or termination of the execution of an external confiscation order
transmitted by or on behalf of a court in a designated state that is a member state,
in accordance with the relevant international instrument, the Central Authority shall
cause an application to be made to the High Court for an order under section 518,
51C, 51E or 51F, as the case may be.]

F25

Annotations

Amendments:

Inserted (1.02.2016) by Criminal Justice (Mutual Assistance) (Amendment) Act 2015 (40/2015), s.
13, S.I. No. 11 of 2016.
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Editorial Notes:

E6 Prospective affecting provision: provision made for compensation arising from default in execution
of order under section by Criminal Justice Act 1994 (15/1994), s. 65(4A), as inserted by Criminal
Justice (Mutual Assistance) (Amendment) Act 2015 (40/2015) s. 34, not commenced as of date of
revision.

E7 The section heading is taken from the amending section in the absence of one included in the

amendment.
F26[Refusa| to 51B. (1) On application made in accordance with section 51(1) or 51A(2) and without
confiscate prejudice to section 3, the High Court shall refuse to make a confiscation co-operation

order in respect of an external confiscation order, or shall make an order refusing
the execution of an external confiscation order made by or on behalf of a court in a
designated state that is a member state, as the case may be, if—

(a) subject to subsection (4), the conduct which resulted in the making of the
external confiscation order is not an offence to which the relevant interna-
tional instrument relates,

(b) there is immunity or privilege under the law of the State which makes it
impossible to make the confiscation co-operation order or execute the
external confiscation order, as the case may be,

(c) it is immediately clear from the information provided in a certificate that
compliance with the external confiscation order in relation to the offence
that resulted in the making of that order would infringe the ne bis in idem
principle,

(d) the defendant did not appear in person at the trial resulting in the external
confiscation order, unless the certificate from the court in the designated
state concerned states that—

(i) he or she was notified of the time when, and place at which, the
proceedings were to take place, or he or she was otherwise aware of the
scheduled proceedings, and he or she was informed that an external
confiscation order could be made even if he or she did not appear,

(ii) he or she was aware of the proceedings concerned and was represented
at those proceedings by a lawyer whom he or she has appointed,

(iii) after having been served with the external confiscation order and
expressly informed of his or her right to a retrial or an appeal in which he
or she would have been able to participate and which could have led to
the original decision being reversed, he or she—

(1) expressly stated that he or she did not contest the external confiscation
order, or

(1) did not request the retrial or appeal within the time limit for exercising
that right,

or

(iv) in a case where he or she was not personally served with the external
confiscation order, an undertaking has been given by the designated state
concerned that he or she will be personally served with the external
confiscation order without delay and will be expressly informed of his or
her right to a retrial or an appeal in which he or she will be able to
participate and which could lead to a reversal of the order, and of the
time limit for exercising that right,
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(e) the criminal conduct concerned was either committed outside the territory of
the designated state concerned or committed wholly or partly in the State,
or

(f) the enforcement of the confiscation co-operation order, or the execution of
the external confiscation order, as the case may be, is statute barred.

(2) Where the copy of the external confiscation order is not accompanied by the
documents required under section 50(2), or is incomplete or does not correspond to
the external confiscation order, the High Court—

(a) may permit the certified copy of the order, or a completed or corrected
certified copy of the order, to be produced by or on behalf of the court
concerned in accordance with a specified deadline, or

(b) shall refuse to make a confiscation co-operation order or, as the case may be,
to execute the external confiscation order, unless it is satisfied, by the
production of an equivalent document or otherwise, that the information
provided by or on behalf of the court concerned is sufficient.

(3) The High Court shall not make a confiscation co-operation order or, as the case
may be, shall make an order refusing the execution of the external confiscation order
if it is satisfied that the rights of any person holding an interest in the property the
subject of the external confiscation order concerned make it impossible to execute
that order.

(4) Where an external confiscation order is transmitted by or on behalf of a court
in a designated state that is a member state, and the offence that resulted in the
making of the order is an offence referred to in Article 6(1) of the 2006 Framework
Decision punishable in that designated state by a maximum term of imprisonment of
not less than 3 years, the High Court shall not make an order refusing the execution
of the external confiscation order solely on the ground that the conduct constituting
the offence that resulted in the making of that external confiscation order does not
constitute an offence under the law of the State.]

Annotations

Amendments:

F26 Inserted (1.02.2016) by Criminal Justice (Mutual Assistance) (Amendment) Act 2015 (40/2015), s.
14, S.1. No. 11 of 2016.
Editorial Notes:

E8 The section heading is taken from the amending section in the absence of one included in the
amendment.

F27[Postpone- 51C. (1) Where an application is made in accordance with section 51(1) or 51A(2),

ment of confisca-

tion

the High Court may order the postponement of confiscation under this Chapter until
such time as the Court considers reasonable, where to proceed with the confiscation,
on foot of, as the case may be, a confiscation co-operation order or an external
confiscation order transmitted by or on behalf of a court in a designated state that
is a member state, might prejudice an ongoing criminal investigation in the State.

(2) The High Court may order the postponement of confiscation under this Chapter
where therealisable property concernedisalready subject to confiscation proceedings
in the State.

(3) An order of the High Court postponing confiscation shall include an order that
such measures as may be necessary to provide for the availability of the realisable
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property for the execution of the external confiscation order concerned be taken
during the postponement period.

(4) When the grounds for the postponement cease to exist, the High Court shall,
without delay—

(a) where the designated state is a member state, make an order for the execution
of the external confiscation order concerned, or

(b) in any other case, make a confiscation co-operation order in respect of the
external confiscation order concerned.

(5) For the purposes of this section the ‘postponement of confiscation’ means—
(a) the postponement of the execution of an external confiscation order transmit-
ted by or on behalf of a court in a designated state that is a member state,

and

(b) in any other case, the postponement of the making of a confiscation co-oper-
ation order in respect of an external confiscation order.]

F27

E9

Annotations

Amendments:

Inserted (1.02.2016) by Criminal Justice (Mutual Assistance) (Amendment) Act 2015 (40/2015), s.
15, S.I. No. 11 of 2016.

Editorial Notes:

The section heading is taken from the amending section in the absence of one included in the
amendment.

F28[Variation or
discharge of

confiscation co-
operation orders

51D. (1) Where a confiscation co-operation order has been made, the High Court,
on application by the Central Authority or any person affected by the confiscation
co-operation order—

(a) may vary or discharge it,

(b) shall vary it to the extent of any amount in respect of which there has already
been confiscation in any state, if the High Court is satisfied that there has
been such confiscation where—

(i) the person concerned has provided evidence that there has been such
confiscation, in part, in that other state, and

(ii) the High Court has consulted with the competent authority in the desig-
nated state where the external confiscation order concerned was made,
and that competent authority has confirmed that there has been confisca-
tion in that other state and the extent of that confiscation,

and

(c) shall discharge it if the High Court is satisfied that there is no need for the
confiscation co-operation order where—

(i) the person concerned has provided evidence that there has been confis-
cation in any state, the High Court has consulted with the competent
authority in the designated state where the external confiscation order
was made and that competent authority has confirmed that that external
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confiscation order has been satisfied by confiscation in that other state,
or

(ii) it has been informed by the competent authority in the designated state
where the external confiscation order concerned was made that that order
has ceased to be enforceable.

(2) Notice of an application under this section and of the grounds for it shall be
given by the applicant, in such manner as may be prescribed by rules of court or as
the High Court may direct, to the Central Authority for transmission to the designated
state concerned.

(3) The making of an application under subsection (1) shall not suspend the execution
of the confiscation co-operation order concerned.]

F28

E10

Annotations

Amendments:

Inserted (1.02.2016) by Criminal Justice (Mutual Assistance) (Amendment) Act 2015 (40/2015), s.
16, S.I. No. 11 of 2016.

Editorial Notes:

The section heading is taken from the amending section in the absence of one included in the
amendment.

Variation or
discharge of
external confisca-
tion orders from
member states

F29[51E. (1) A person who claims to be affected by an external confiscation order
that has been transmitted by or on behalf of a court in a designated state that is a
member state to the Central Authority and then transmitted to the Director of Public
Prosecutions under section 51A for execution in the State may make an application
to the High Court to vary or discharge that external confiscation order.

(2) The High Court shall consider an application made under subsection (1) and may
vary or discharge the external confiscation order concerned only if it is informed by
the competent authority in the designated state where the external confiscation order
concerned was made that it has reviewed the substantive grounds for the order and
has concluded that the external confiscation order concerned should be varied or
discharged.

(3) Notice of an application under this section and of the grounds for it shall be
given by the applicant, in such manner as may be prescribed by rules of court or as
the High Court may direct, to the Central Authority for transmission to the designated
state concerned.

(4) The making of an application under subsection (1) shall not suspend the execution
of the external confiscation order concerned.]

F29

Annotations

Amendments:

Inserted (1.02.2016) by Criminal Justice (Mutual Assistance) (Amendment) Act 2015 (40/2015), s.
17, S.1. No. 11 of 2016.
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E1l1

Editorial Notes:

The section heading is taken from the amending section in the absence of one included in the
amendment.

F30[Termination
of external
confiscation
orders from
member states

51F. Where an external confiscation order has been transmitted by or on behalf of
a court in a designated state that is a member state to the Central Authority and the
Central Authority has transmitted it to the Director of Public Prosecutions under
section 51A for execution in the State, the execution of that external confiscation
order shall be terminated by order of the High Court only if a request to terminate it
has been received from the competent authority of the designated state concerned.]

F30

E12

Annotations

Amendments:

Inserted (1.02.2016) by Criminal Justice (Mutual Assistance) (Amendment) Act 2015 (40/2015), s.
18, S.I. No. 11 of 2016.

Editorial Notes:

The section heading is taken from the amending section in the absence of one included in the
amendment.

F31[Central
Authority to
inform competent
authority

51G. The Central Authority shall inform, by any means capable of producing a
written record, the competent authority in the designated state that transmitted an
external confiscation order of the following:

(a) where the external confiscation order was transmitted by or on behalf of a
court in a designated state that is a member state, when the Central
Authority receives the external confiscation order;

(b) where the external confiscation order was transmitted by or on behalf of a
court in a designated state that is a member state, when the execution of
the external confiscation order has been completed;

(c) where it is impossible to execute the external confiscation order under section
51A because, after consultation with that competent authority, the realisable
property the subject of that order has been destroyed or cannot be found in
the location indicated in the documents accompanying that order or that
location has not been indicated in a sufficiently precise manner;

(d) where the High Court refuses under section 51B to make a confiscation co-
operation order, or makes an order refusing the execution of an external
confiscation order made by or on behalf of a designated state that is a
member state because, after consultation with that competent authority,
the realisable property the subject of that external confiscation order has
been destroyed or cannot be found in the location indicated in the documents
accompanying the external confiscation order or that location has not been
indicated in a sufficiently precise manner;

(e) where there has been postponement of confiscation ordered in respect of that
external confiscation order under section 51C, or the grounds for such a
postponement have ceased and an order has therefore been made under
subsection (4) of that section;

(f) where there has been variation or discharge in respect of that external
confiscation order under section 51D or 51E; or
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(g) where the execution of the external confiscation order has been terminated
under section 51F.]

F31

Annotations

Amendments:

Inserted (1.02.2016) by Criminal Justice (Mutual Assistance) (Amendment) Act 2015 (40/2015), s.
19, S.I. No. 11 of 2016.

Enforcement,
etc., of confisca-
tion co-operation
orders.

52.— (1) Where the High Court makes a confiscation co-operation order for the
payment of a sum of money, the order may, without prejudice to section 38 enabling
property of the defendant in the hands of a receiver appointed under this Act to be
applied in satisfaction of the order, be enforced by the Director of Public Prosecutions
at any time after it is made (or, if the order provides for payment at a later time, then
at any time after the later time) as if it were a judgment of the Court for the payment
to the State of the sum specified in the order or of any lesser sum remaining due
under it.

(2) Nothing in subsection (1) enables a person to be imprisoned.

(3) Subject to subsections (4) and (5), if, at any time after payment of a sum due
under a confiscation co-operation order has become enforceable in the manner
provided for by subsection (1), it is reported to the Court by the Director of Public
Prosecutions that any such sum or any part of it remains unpaid, the Court may,
without prejudice to the validity of anything previously done under the order or to
the power to enforce the order subsequently in accordance with subsection (1), order
that the defendant be imprisoned for a period not exceeding that set outin the second
column of the table to this section opposite to the amount remaining unpaid under
the confiscation co-operation order as set out in the first column thereof.

(4) An order under subsection (3) shall not be made unless—

(a) the defendant has been given a reasonable opportunity to make any represen-
tations to the Court, and

(b) the Court hastakenintoaccountthose representationsand any representations
made by the Director of Public Prosecutions in reply.

(5) A defendant shall not be imprisoned for non-compliance with a confiscation co-
operation order if the request for the enforcement of the external confiscation order
so specifies and the relevant international instrument so provides.

(6) Any term of imprisonment imposed under subsection (3) of this section shall be
reduced in proportion to any sum or sums paid or recovered from time to time under
the confiscation co-operation order.

TABLE
Amount outstanding under confiscation order Period of imprisonment

Not exceeding €650 45 days
Exceeding €650 but not exceeding €1,300 3 months
Exceeding €1,300 but not exceeding €3,250 4 months
Exceeding €3,250 but not exceeding €6,500 6 months
Exceeding €6,500 but not exceeding €13,000 9 months
Exceeding €13,000 but not exceeding €26,000 12 months
Exceeding €26,000 but not exceeding €65,000 18 months
Exceeding €65,000 but not exceeding €130,000 2 years
Exceeding €130,000 but not exceeding €325,000 3 years
Exceeding €325,000 but not exceeding €1,300,000 5 years
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Exceeding €1,300,000 ‘ 10 years
Realisation of 53.— (1) Where—
property subject
to confiscation (a) F32[an external confiscation order or] a confiscation co-operation order for

co-operation

order. the payment of a sum of money has not been satisfied, or

(b) such an order is for the confiscation of property other than such a sum,

the High Court may, on application by the Director of Public Prosecutions, appoint
a person to be a receiver in respect of realisable property.

(2) The Court may empower the receiver to take possession of any realisable prop-
erty subject to such conditions or exceptions as may be specified by the Court.

(3) The Court may order any person having possession or control of any realisable
property to give possession of it to the receiver.

(4) The Court may empower the receiver to realise any realisable property in such
manner as the Court may direct.

(5) The Court may order any person holding an interest in realisable property to
make such payment to the receiver as the Court may direct in respect of any beneficial
interest held by the defendant or the recipient of any gift caught by this Act and the
Court may, on the payment being made, by order transfer, grant or extinguish any
interest in the property.

(6) The Court shall not, in respect of any property, exercise the powers conferred
by this section unless a reasonable opportunity has been given to persons holding
any interest in the property to make representations to it.

F33[(7) Where property recovered by the execution of an external confiscation
order or confiscation co-operation order is not a sum of money, the receiver may—

(a) cause the property recovered to be transferred to the state concerned, or

(b) cause the property recovered to be sold and, subject to subsection (8), the
proceeds transferred to the state concerned.

(8) Where property recovered by the execution of an external confiscation order
transmitted by or on behalf of a court in a designated state that is a member state is
a sum of money or the proceeds of a sale under subsection (7)(b) —

(a) if that sum is less than €10,000, it shall be paid into or disposed of for the
benefit of the Exchequer in such manner as the Minister for Finance may
direct, and

(b) if that sum is €10,000 or more, 50 per cent of the sum shall be transferred to
the designated state concerned and the remaining 50 per cent shall be paid
into or disposed of for the benefit of the Exchequer in such manner as the
Minister for Finance may direct.]

Annotations

Amendments:

F32 Inserted (1.02.2016) by Criminal Justice (Mutual Assistance) (Amendment) Act 2015 (40/2015), s.
20(a), S.I. No. 11 of 2016.

F33 Inserted (1.02.2016) by Criminal Justice (Mutual Assistance) (Amendment) Act 2015 (40/2015), s.
20(b), S.I. No. 11 of 2016.
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54.— (1) Subject to subsection (2), if any sum required to be paid by a person under
a confiscation co-operation order is not paid when it is required to be paid (whether
on the making of the order or at a later time specified by the Court), the person shall
be liable to pay interest on the sum for the period for which it remains unpaid and
the amount of the interest shall for the purposes of enforcement be treated as part
of the amount to be recovered from the person under the order.

(2) The amount of interest payable under subsection (1) shall be disregarded when
calculating the term of imprisonment to be imposed under section 52.

(3) The rate of interest payable under subsection (1) is that for the time being
applying in relation to a High Court civil judgment debt.

55.— (1) Where a sum of money payable or remaining to be paid under an external
confiscation order is expressed in a currency other than the euro, the confiscation
co-operation order shall require payment of an equivalent euro amount, calculated
at the baseline rate of exchange prevailing between that currency and the euro on
the date of the making of the confiscation co-operation order.

(2) For the purposes of subsection (1), a certificate—

(a) purporting to be signed by an officer of a financial institution (within the
meaning of Part 2) in the State, and

(b) stating the baseline rate of exchange prevailing on a specified date between
a specified currency and the euro,

is admissible, without further proof, as evidence of the exchange rate so prevailing
on that date.

56.— (1) The powers of the High Court under section 53 or of a receiver appointed
under that section shall be exercised, subject to this section, with a view to recovering
property which is liable to be recovered under the confiscation co-operation order
concerned.

(2) The powers shall be exercised with a view to allowing any person, other than
the defendant or the recipient of a gift, to retain or recover the value of any property
held by the person.

(3) In the case of realisable property held by a person to whom the defendant has
directly or indirectly made a gift, the powers shall be exercised with a view to realising
no more than the value for the time being of the gift.

(4) In exercising the powers no account shall be taken of any obligations of the
defendant or the recipient of any gift that conflict with the obligation to satisfy the
confiscation co-operation order.

F34[(5) Where realisable property is the subject of an external confiscation order
and arequest under section 75, whether or not transmitted from the same designated
state, the request under section 75 shall have priority over the external confiscation
order.]

F34

Annotations

Amendments:

Inserted (1.02.2016) by Criminal Justice (Mutual Assistance) (Amendment) Act 2015 (40/2015), s.
21, S.1. No. 11 of 2016.
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Application to 57.— Sections 39, 40, 41, 42 and 43 apply in relation to confiscation co-operation

confiscation co-  5rders as they apply in relation to freezing co-operation orders, and accordingly—
operation orders

?ifozir:::;‘t?nrg\g (a) references to section 36 in sections 39, 40 and 43 shall be construed as refer-

freezing co-opera- ences to section 53, and

tion orders.
(b) references in sections 40, 41, 42 and 43 to a freezing co-operation order shall

be construed as references to F35[an external confiscation order or] a
confiscation co-operation order.

Annotations

Amendments:

F35 Inserted (1.02.2016) by Criminal Justice (Mutual Assistance) (Amendment) Act 2015 (40/2015), s.
22, S.1. No. 11 of 2016.

F36[Ap.p|.ication 57A. Sections 52,54, 55, 56 and 57 apply in relation to external confiscation orders
of provisions on  transmitted by or on behalf of courts in designated states that are member states
enforcement and . . .

realisation to (except where the execution of such orders is subject to refusal, postponement,
execution of variation or discharge, or termination under sections 51B, 51C, 51E and 51F respec-
external confisca- tively) as they apply in relation to confiscation co-operation orders.]

tion order from

member states

Annotations

Amendments:

F36 Inserted (1.02.2016) by Criminal Justice (Mutual Assistance) (Amendment) Act 2015 (40/2015), s.
23, S.1. No. 11 of 2016.
Editorial Notes:

E13 The section heading is taken from the amending section in the absence of one included in the

amendment.
CHAPTER 4
Forfeiture of Property
Transmission of 58.— (1) If an order of a court relates to the forfeiture of property in a designated

external forfei-  ctate the registrar or clerk of the court concerned shall, on request and subject to
ture order to

designated state 2NV conditions that may be specified by rules of court, give to the Director of Public
for enforcement. Prosecutions—

(a) a duly authenticated copy of the order, and

(b) a certificate signed by the registrar or clerk and stating that the prescribed
time for lodging an appeal has expired or, as the case may be, will expire on
a specified date.

(2) The Director of Public Prosecutions may send to the Central Authority, for
transmission to the appropriate authority in the designated state concerned—

(a) the documents mentioned in subsection (1),
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(b) a document signed by or on behalf of the Director stating—
(i) that the order is in force and has not been satisfied, and

(ii) that the defendant appeared or was represented at the proceedings in
which the order was made or, if not, the date on which the court
proceedings began and the date on which the defendant received notice
of them,

(c) a brief description of the conduct which resulted in the making of the order,
(d) any other information required by the relevant international instrument, and
(e) a request for forfeiture of the property concerned and its disposal.

Transmission of 59.— (1) An external forfeiture order may be transmitted by or on behalf of the

external forfei- ¢4yt that made it to the Central Authority with a request for its enforcement.
ture order to

state for enforce- (2) The external forfeiture order shall be accompanied by—

ment.
(a) a duly certified copy of the order,
(b) a statement by or on behalf of the court that made the order—
(i) that it is in force and not subject to appeal, and
(ii) that, if the person against whom it was made did not appear in the
proceedings concerned, notice thereof was received by the person in good
time to defend the proceedings,
(c) a brief description of the conduct constituting the offence which resulted in
the making of the order, and
(d) any required translations,
and shall include any further information required by the relevant international
instrument.
Forfeiture co- 60.— (1) The Central Authority, on receipt of an external forfeiture order and

operation order.  3ccompanying documents, may cause an application to be made to the High Court
for an order (a “forfeiture co-operation order”) for the forfeiture of realisable prop-
erty in the State to which the external forfeiture order relates.

(2) The application shall be accompanied by the request, the accompanying docu-
ments and any other related documents or by copies thereof.

(3) On the application the Court may, subject to subsection (4), make a forfeiture
co-operation order.

(4) The Court may not make a forfeiture co-operation order unless—
(a) it is satisfied—
(i) that the application is made with the consent of the Minister,
(ii) as to the matters mentioned in section 59(2)(b),

(iii) that the conduct which resulted in the making of the external forfeiture
order constitutes criminal conduct, and

(iv) that the making of the order is otherwise in accordance with the relevant
international instrument,

and
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(b) an opportunity has been given to any person claiming to own, or have an
interest in, the property subject to the external forfeiture order to show
cause why the order should not be made.

(5) A forfeiture co-operation order operates to deprive the defendant in the
proceedings in which the external forfeiture order was made of any right or interest
in the property and to vest the property in the Commissioner of the Garda Siochana.

(6) The forfeited property or the proceeds of any sale of the property shall be
disposed of for the benefit of the Exchequer in accordance with the directions of the
Minister for Finance, unless, on request by or on behalf of the designated state
concerned and in accordance with the relevant international instrument, the Court
provides otherwise.

(7) The Court—

(a) may vary or discharge a forfeiture co-operation order on the application of
any person claiming to own or have an interest in the property concerned
or to be otherwise affected by the order and may in that connection consult
the court which made the external forfeiture order, and

(b) shall—

(i) vary a forfeiture co-operation order in accordance with any variation in
the external forfeiture order, and

(ii) if satisfied that the external forfeiture order has been revoked, discharge
it.

(8) The Police (Property) Act 1897 does not apply to property which vests in the
Commissioner of the Garda Siochana by virtue of this section.

(9) This section applies to any property which is in the possession of the Garda
Siochana under section 61(4) of the Act of 1994.

(10) Nothing in this section affects any enactment whereby property is, or may be
ordered to be, forfeited as a result of a conviction for an offence.

Cc3

Annotations

Modifications (not altering text):

Functions transferred and references to “Department of Finance” and “Minister for Finance”
construed (29.07.2011) by Finance (Transfer of Departmental Administration and Ministerial
Functions) Order 2011 (S.l. No. 418 of 2011), arts. 2, 3, 5 and sch. 1 part 2, in effect as per art.
1(2).

2. (1) The administration and business in connection with the performance of any functions
transferred by this Order are transferred to the Department of Public Expenditure and Reform.

(2) References to the Department of Finance contained in any Act or instrument made thereunder
and relating to the administration and business transferred by paragraph (1) shall, on and after
the commencement of this Order, be construed as references to the Department of Public Expen-
diture and Reform.

3. The functions conferred on the Minister for Finance by or under the provisions of —
(a) the enactments specified in Schedule 1, and
(b) the statutory instruments specified in Schedule 2,

are transferred to the Minister for Public Expenditure and Reform.
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5. References to the Minister for Finance contained in any Act or instrument under an Act and
relating to any functions transferred by this Order shall, from the commencement of this Order,
be construed as references to the Minister for Public Expenditure and Reform.

Schedule 1

Enactments

Part 2

1922 to 2011 Enactments

Number and Year Short Title Provision

No. 7 of 2008 Criminal Justice (Mutual Assistance) Act 2008 Sections 42 and 60(6)

r37[Part 4A

FINANCIAL PENALTIES]

Annotations

Amendments:

F37 Inserted by Criminal Justice (Mutual Assistance) (Amendment) Act 2015 (40/2016), s. 24, not
commenced as of date of revision.
Modifications (not altering text):

C4 Prospective affecting provision: Part 4A inserted by Criminal Justice (Mutual Assistance) (Amend-
ment) Act 2015 (40/2015), s. 24, not commenced as of date of revision.

F38[interpreta-  60A. ...]

tion

Annotations

Amendments:

F38 Inserted by Criminal Justice (Mutual Assistance) (Amendment) Act 2015 (40/2016), s. 24, not
commenced as of date of revision.

Modifications (not altering text):

C5 Prospective affecting provision: section inserted by Criminal Justice (Mutual Assistance) (Amend-
ment) Act 2015 (40/2016), s. 24, not commenced as of date of revision.

F38[60A. In this Part—

‘appropriate court’, in relation to an external financial penalty order, means a court in the State
that has jurisdiction to impose a financial penalty of the same amount as the sum mentioned in
the external financial penalty order;
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‘certificate’ means the certificate provided for in Article 4 of the 2005 Framework Decision, the
standard form of which is provided for in the Annex to that Framework Decision;

‘competent authority’, in relation to a member state, means—
(a) the issuing judicial authority in the member state, or

(b) the authority in the member state that the General Secretariat of the Council of the Euro-
pean Union has, in accordance with Article 2 of the 2005 Framework Decision, been
informed is to be the competent authority in that member state;

‘executing state’, in relation to a financial penalty order, means the member state to which the
order is transmitted for enforcement;

‘external financial penalty order’ means a financial penalty order that is made by an issuing judicial
authority in an issuing state;

‘financial penalty’, in relation to a defendant, means an obligation for the defendant to pay, further
to a conviction for an offence, in an issuing state or the State—

(a) a fine, costs or any other sum of money to the issuing state or the State, as the case may
be,

(b) a sum as compensation for the benefit of a victim of the offence, or

(c) a sum of money to a public fund or victim support organisation;
‘financial penalty order’, means an order of—

(a) a court in the State imposing a financial penalty, or

(b) an issuing judicial authority in an issuing state imposing a financial penalty that is
enforceable under the law of that state;

‘issuing judicial authority’, in relation to an external financial penalty order, means a judicial
authority in an issuing state, as defined in the law of that state, which makes, validates or in any
way confirms the external financial penalty order;

‘issuing state’, in relation to an external financial penalty order, means the member state in which
that order was made.]

F39[Request for

execution of

financial penalty
order in member

state

60B. ...]

F39

Ccé6

Annotations

Amendments:

Inserted by Criminal Justice (Mutual Assistance) (Amendment) Act 2015 (40/2016), s. 24, not
commenced as of date of revision.

Modifications (not altering text):

Prospective affecting provision: section inserted by Criminal Justice (Mutual Assistance) (Amend-
ment) Act 2015 (40/2016), s. 24, not commenced as of date of revision.

F39[60B. (1) If a financial penalty order relates to a defendant who has property or income, or
is normally resident, in a member state, the registrar or clerk of the court concerned shall, on
request of the prosecuting authority and subject to any conditions that may be specified by rules
of court, give to the Central Authority—

(a) a duly authenticated copy of the order, and

(b) a certificate signed by the registrar or clerk and stating that the prescribed time for lodging
an appeal has expired or, as the case may be, will expire on a specified date.
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(2) If the financial penalty which is the subject of the financial penalty order has not been paid
in whole or in part, the Central Authority may transmit to the competent authority in the member
state concerned—

(a) the documents mentioned in subsection (1),
(b) a certificate, and

(c) a request that the financial penalty order be executed in accordance with the 2005
Framework Decision.

(3) Where the Central Authority makes a request under subsection (2) —

(a) if all or part of the financial penalty order has not been executed in the State or in another
member state, stating the amount paid and requesting that the amount to be paid in
the member state concerned not exceed the difference between the amount specified
in the financial penalty order and the amount paid, and

(b) if the defendant has made any voluntary payment in respect of the financial penalty order
after it was transmitted, stating the amount of that voluntary payment and requesting
that the amount to be paid to the member state concerned not exceed the difference
between the amount specified in the financial penalty order and the amount paid
voluntarily, and

(c) if the financial penalty order ceases to be enforceable, stating that fact.
(4) 1f—

(a) an amount is paid to the member state concerned in pursuance of a request under
subsection (2), and

(b) the amount paid is less than, or equal to, the amount ordered to be paid under the financial
penalty order,

the amount so ordered under the financial penalty order is deemed to be reduced by an amount
equal to the amount paid or, as the case may be, the financial penalty order is deemed to be
discharged.

(5) In any proceedings a certificate purporting to be issued by a competent authority in a member
state and stating—

(a) the amount of any payment made to the member state pursuant to the request, and
(b) the date of that payment,
is admissible, without further proof, as evidence of those matters.

(6) Transmission of documents referred to in subsections (2) and (3) shall be by any means
capable of producing a written record under conditions which allow the competent authority
concerned to establish the documents’ authenticity.]

F40[Transmission 60C. ...]
to State of exter-

nal financial
penalty order

F40

c7

Annotations

Amendments:

Inserted by Criminal Justice (Mutual Assistance) (Amendment) Act 2015 (40/2016), s. 24, not
commenced as of date of revision.

Modifications (not altering text):

Prospective affecting provision: section inserted by Criminal Justice (Mutual Assistance) (Amend-
ment) Act 2015 (40/2016), s. 24, not commenced as of date of revision.
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F40[60C. (1) An external financial penalty order may be transmitted by the competent authority
of an issuing state to the Central Authority with a request for its execution.

(2) The external financial penalty order shall be accompanied by—

(a) a certificate signed and certified as accurate by the competent authority in the issuing
state and any supporting documentation, and

(b) any required translations,
and shall include any further information required by the 2005 Framework Decision.

(3) Transmission of the documents referred to in subsections (1) and (2) shall be by any means
capable of producing a written record under conditions which allow the Central Authority or the
appropriate court to establish the documents’ authenticity.

(4) Subsection (3) is deemed to have been complied with if facsimile copies of those documents
and any translation thereof are transmitted in compliance with any regulations that may be made
under subsection (6).

(5) If the Central Authority or the appropriate court is not satisfied that a facsimile copy of a
document transmitted in accordance with this section corresponds to the document of which it
purports to be such a copy, the Central Authority or the appropriate court shall—

(a) request the competent authority in the issuing state to cause the original or a copy of the
document to be transmitted to the Central Authority, and

(b) agree with that competent authority regarding the manner in which the original or copy
is to be so transmitted.

(6) The Minister may, if he or she considers it necessary for the purposes of ensuring the accu-
racy of documents transmitted in accordance with this section, make regulations—

(a) prescribing procedures to be followed in connection with the transmission of documents
in accordance with this section, and

(b) specifying features to be present in any equipment being used in that connection.]

FA1[External

financial penalty

orders

60D. ...]

Fa1

c8

Annotations

Amendments:

Inserted by Criminal Justice (Mutual Assistance) (Amendment) Act 2015 (40/2016), s. 24, not
commenced as of date of revision.

Modifications (not altering text):

Prospective affecting provision: section inserted by Criminal Justice (Mutual Assistance) (Amend-
ment) Act 2015 (40/2016), s. 24, not commenced as of date of revision.

F41[60D. (1) Where the Central Authority receives an external financial penalty order that has
been transmitted by a competent authority in an issuing state, it shall proceed to the execution
of that order as though it were an order of an appropriate court.

(2) Where the Central Authority considers that there are grounds for refusal, variation or
termination of the execution of an external financial penalty order transmitted to it in accordance
with the 2005 Framework Decision, the Central Authority shall cause an application to be made
to the appropriate court for an order under section 60E, 60F or 60G.

(3) Where the Central Authority proceeds to execute an external financial penalty order that
has been transmitted by a competent authority in an issuing state, the Fines (Payment and
Recovery) Act 2014 shall apply to the execution of that financial penalty order as though it were
an order of an appropriate court.
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E14

(4) Where a sum of money payable or remaining to be paid under an external financial penalty
order is expressed in a currency other than euro, the external financial penalty order shall require
payment of an equivalent euro amount, calculated at the baseline rate of exchange prevailing
between that currency and the euro on the date of the making of the external financial penalty
order.]

Editorial Notes:

Prospective affecting provision: provision made for compensation arising from default in execution
of order under section by Criminal Justice Act 1994 (15/1994), s. 65(4A), as inserted by Criminal
Justice (Mutual Assistance) (Amendment) Act 2015 (40/2015) s. 34, not commenced as of date of
revision.

FA2[Refusal to
execute external
financial penalty

order

60E. ...]

F42

c9

Annotations

Amendments:

Inserted by Criminal Justice (Mutual Assistance) (Amendment) Act 2015 (40/2016), s. 24, not
commenced as of date of revision.

Modifications (not altering text):

Prospective affecting provision: section inserted by Criminal Justice (Mutual Assistance) (Amend-
ment) Act 2015 (40/2016), s. 24, not commenced as of date of revision.

F42[60E. (1) On application made under section 60D(2) and without prejudice to section 3, the
appropriate court shall make an order refusing the execution of an external financial penalty order
made by an issuing judicial authority if—

(a) a financial penalty order has been made in the State against the defendant in respect of
the conduct which resulted in the making of the external financial penalty order,

(b) a financial penalty order has been made in a state other than the issuing state or the State,
in respect of the conduct which resulted in the making of the external financial penalty
order, and has been executed,

(c) the conduct which resulted in the making of the external financial penalty order is not an
offence in the State,

(d) the execution of the financial penalty order is statute barred in the State,

(e) the criminal conduct concerned was either committed outside the territory of the issuing
state concerned or committed wholly or partly in the State,

(f) there is immunity or privilege under the law of the State which makes it impossible to
execute the external financial penalty order,

(g) the defendant could not have been convicted in the State of an offence in respect of the
conduct which resulted in the making of the external financial penalty order because of
his or her age,

(h) the defendant did not appearin person at the proceedings resulting in the external financial
penalty order, unless the certificate from the issuing judicial authority states that—

(i) he or she was summonsed to attend in person the proceedings, or he or she was
otherwise made aware, by official notification, of the time when, and the place at
which, those proceedings were to take place, and he or she was informed that an
external financial penalty order could be made even if he or she did not appear,
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(ii) he or she was aware of the proceedings concerned and was represented at those
proceedings by a lawyer whom he or she appointed,

(iii) after having been served with the external financial penalty order and expressly
informed of his or her right to a retrial or an appeal at which he or she would have
been able to participate (and which would have been an examination of the case on
its merits, including the possibility of adducing fresh evidence), and which could have
led to a reversal of the original decision, he or she—

(1) expressly stated that he or she did not contest the external financial penalty order,
or

(1) did not request the retrial or appeal within the time limit for exercising that right,

or

(iv) where he or she was not personally served with the external financial penalty order,
an undertaking has been given by the issuing state concerned that he or she will be
personally served with the external financial penalty order without delay and will be
expressly informed of his or her right to a retrial or an appeal in which he or she will
be able to participate (and which will be an examination of the case on its merits,
including the possibility of adducing fresh evidence), and which could lead to a
reversal of the order, and of the time limit for exercising that right,

or

(i) the amount of the financial penalty the subject of the external financial penalty order is
less than €70.

(2) If the certificate did not accompany the external financial penalty order, or is incomplete or
manifestly does not correspond to the external financial penalty order, the appropriate court—

(a) may permit the certificate, or a completed or corrected certificate, to be produced by or
on behalf of the court concerned in accordance with a specified deadline, or

(b) may refuse to execute the external financial penalty order, unless it is satisfied, by the
production of an equivalent document or otherwise, that the information provided by
or on behalf of the court concerned is sufficient.]

F43[Variation of
amount payable
under external

financial penalty

order

60F. ...]

F43

c10

Annotations

Amendments:

Inserted by Criminal Justice (Mutual Assistance) (Amendment) Act 2015 (40/2016), s. 24, not
commenced as of date of revision.

Modifications (not altering text):

Prospective affecting provision: section inserted by Criminal Justice (Mutual Assistance) (Amend-
ment) Act 2015 (40/2016), s. 24, not commenced as of date of revision.

F43[60F. On application made under section 60D(2) and without prejudice to section 3, the
appropriate court may make an order—

(a) where that court is satisfied that, had the conduct which was the subject of the conviction
on which that external financial penalty order was made been carried out in the State,
the maximum amount of a penalty that could have been imposed was less than the sum
mentioned in that order, reducing the amount that the defendant is to pay to that
maximum amount,
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(b) where the court is satisfied that there has been partial payment of the sum mentioned in
the external financial penalty order, reducing the amount that the defendant is to pay
to the difference between the sum mentioned in the order and the amount already paid,
or

(c) where the court is satisfied that, in all the circumstances, the defendant should be excused
from paying all or part of the sum mentioned in the external financial penalty order,
ordering that the amount be so reduced.]

F44[Termination
of execution of
external financial

penalty order

60G. ...]

Fa4

C11

Annotations

Amendments:

Inserted by Criminal Justice (Mutual Assistance) (Amendment) Act 2015 (40/2016), s. 24, not
commenced as of date of revision.

Modifications (not altering text):

Prospective affecting provision: section inserted by Criminal Justice (Mutual Assistance) (Amend-
ment) Act 2015 (40/2016), s. 24, not commenced as of date of revision.

F44[60G. Where an external financial penalty order has been transmitted to the Central
Authority for execution in the State, the execution of the external financial penalty order shall
terminate as soon as may be after the Central Authority is informed by the competent authority
of the issuing state concerned that that external financial penalty order has ceased to be
enforceable or has been withdrawn by that issuing state or where the court is satisfied on an
application made under section 60D(2) that, in all the circumstances, the defendant should be
excused from paying all or part of the sum mentioned in the external financial penalty order,
ordering that the amount be so reduced.]

FA5[Central
Authority to

inform competent

authority

60H. ...]

F45

C12

Annotations

Amendments:

Inserted by Criminal Justice (Mutual Assistance) (Amendment) Act 2015 (40/2016), s. 24, not
commenced as of date of revision.

Modifications (not altering text):

Prospective affecting provision: section inserted by Criminal Justice (Mutual Assistance) (Amend-
ment) Act 2015 (40/2016), s. 24, not commenced as of date of revision.

F45[60H. The Central Authority shall inform, by any means capable of producing a written record,
the competent authority in the issuing state that transmitted an external financial penalty order
of the following:

(a) the Central Authority has received the external financial penalty order, as soon as may be
after the Central Authority receives it;
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(b) an order refusing the execution of the financial penalty order under section 60E, or
reducing the amount to be paid on foot of it under section 60F, has been made, as soon
as may be after it is made;

(c) an order terminating the execution of the external financial penalty order has been made,
as soon as may be after it is made;

(d) the execution of the external financial penalty order is complete, as soon as may be after
it is complete; or

(e) imprisonment or another alternative sanction has been imposed by a court in the State on
the defendant in accordance with Article 10 of the 2005 Framework Decision, as soon
as may be after it is imposed.]

FA6[Amounts to
accrue to Exche-
quer

601. ...]

F46

C13

Annotations

Amendments:

Inserted by Criminal Justice (Mutual Assistance) (Amendment) Act 2015 (40/2016), s. 24, not
commenced as of date of revision.

Modifications (not altering text):

Prospective affecting provision: section inserted by Criminal Justice (Mutual Assistance) (Amend-
ment) Act 2015 (40/2016), s. 24, not commenced as of date of revision.

F46[60l. An amount paid on foot of an external financial penalty order shall be paid into or
disposed of for the benefit of the Exchequer in such manner as the Minister for Finance may direct,
unless an agreement is made between the Central Authority and the competent authority in the
issuing state concerned that all or part of that amount will be paid to that issuing state.]

Interpretation
(Part 5).

PART 5

ProvisioN oF EvVIDENCE

CHaPTER 1

Interpretation
61.— In this Part—

“evidence” does not include information provided under Part 2 in relation to financial
transactions;

“place” includes premises;

“witness” includes an expert witness and a person suspected of the offence which
has given rise to the request concerned.

CHAPTER 2

Taking of Evidence
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Evidence from 62.— (1) Where it appears to a judge at a sitting of any court that criminal

person in desig-  yroceedings have been instituted or a criminal investigation is taking place in the

nated state. State, the judge may issue a letter (a “letter of request”) requesting assistance in
obtaining from a person in a designated state such evidence as is specified in the
letter for use in the proceedings or investigation.

(2) Application for a letter of request may be made by the Director of Public Prose-
cutions or a person charged in any such proceedings that have been instituted.

(3) The letter of request shall be sent to the Central Authority for transmission to
the appropriate authority.

(4) Notwithstanding subsections (1) to (3), where proceedings in respect of an
offence have been instituted or a criminal investigation is taking place, the Director
of Public Prosecutions may issue and transmit a letter of request directly to the
appropriate authority.

(5) The letter of request shall include—

(a) a statement that the evidence is required for the purpose of criminal
proceedings or a criminal investigation,

(b) a brief description of the conduct constituting the offence concerned, and

(c) any other available information that may assist the appropriate authority in
complying with the request.

(6) Evidence obtained by virtue of this section shall not, without the consent of the
appropriate authority, be used for any purpose other than that permitted by the
relevant international instrument or specified in the letter of request.

(7) When any such evidence is no longer required for that purpose (or for any other
purpose for which such consent has been obtained), it shall be returned to the
appropriate authority unless the authority indicates that it need not be returned.

(8) A statement of the evidence of a witness—
(a) taken in accordance with a letter of request, and

(b) certified by or on behalf of the court, tribunal or authority by which it was
taken to be an accurate statement of the evidence,

isadmissible, without further proof, in proceedingsrelating to the offence concerned
as evidence of any fact stated therein of which oral evidence would be so admissible.

(9) A court, when considering whether any evidence taken from a person pursuant
to a letter of request should be excluded in the exercise of its discretion to exclude
evidence otherwise admissible, shall, where appropriate, have regard to—

(a) whether the law of the state concerned allowed the person and any other
party concerned, when the evidence was being taken, to be legally represent-
ed and cross-examined, and

(b) any other respects in which the taking of the evidence may have differed from
the taking of comparable evidence in the State.

(10) Nothing in this section prevents the Director of Public Prosecutions from issuing
a letter of request for assistance in obtaining a statement of evidence or taking
possession of material evidence in a designated state for the purposes of criminal
proceedings or a criminal investigation where the witness or witnesses concerned
will give evidence in those proceedings or any proceedings that may be instituted
after the investigation.

(11) In this section, “appropriate authority”, in relation to the place where the
evidence is to be obtained, means—
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(a) a court or tribunal specified in the letter of request and exercising jurisdiction
in that place, or

(b) any other authority recognised by the government of the state concerned as
the appropriate authority for receiving the letter.

Evidence for use 63.— (1) This section applies, subject to section 64, in relation to a request for
L’t‘actiss'gnat‘fd assistance in obtaining evidence in the State from a person (in this section referred

to as a “witness”) for the purpose of criminal proceedings, or a criminal investigation,
in a designated state.

(2) On receipt of such a request the Minister, if of opinion that this section applies
in relation to it, may, subject to subsection (3)—

(a) request the President of the District Court to nominate a judge of that Court
to receive the evidence to which the request relates, and

(b) send the judge a copy of the request and of any accompanying or related
documents.

(3) The Minister shall not exercise the power conferred by subsection (2) unless an
assurance is given by the requesting authority that any evidence that may be supplied
in response to the request will not, without the consent of the nominated judge or
the witness, be used for any purpose other than that permitted by the relevant
international instrument or specified in the letter of request.

(4) For the purposes of this section the nominated judge—

(a) has the powers of the District Court in criminal proceedings, including its
powers—

(i) in relation to securing the attendance of witnesses, the production of
documents or other articles, taking evidence on oath, compelling
witnesses to give evidence or to produce documents or other things and
the conduct generally of the proceedings for the taking of evidence, and

(ii) under any enactment or rule of law relating to the protection of
witnesses against intimidation,

(b) may direct that the evidence, or any part of it, be received otherwise than in
public if of opinion that such a direction is necessary to protect—

(i) the witness or other person, or
(ii) confidential or sensitive information, and
(c) shall inform the witness of his or her rights under section 64.

(5) The evidence may be given through a live television link in any case where it
may be so given in proceedings under any enactment.

(6) Any person who is summoned to give evidence and who, without reasonable
excuse, does not answer any question or comply with a requirement to produce any
document or other thing is guilty of an offence and liable, on summary conviction, to
a fine not exceeding €2,500 or imprisonment for a term not exceeding 6 months or
both.

(7) The Bankers’ Books Evidence Act 1879 applies to proceedings under this section
as it applies to other proceedings before a court.

(8) No order for costs may be made in the proceedings.
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64.— (1) Apersonisnotcompelled to give any evidence in proceedings under section
63 which he or she could not be compelled to give—

(a) in criminal proceedings in the State, or
(b) subject to subsection (2), in criminal proceedings in the state concerned.

(2) Subsection (1)(b) does not apply unless the claim of the person to be exempt
from giving the evidence is conceded by the requesting authority.

(3) Where the claim is not conceded, the person may (subject to the other provisions
of this section) be required to give the evidence to which the claim relates, but the
evidence shall not be transmitted to the requesting authority if a court in the state
concerned, on the matter being referred to it, upholds the claim.

(4) Without prejudice to subsection (1), a person may not be compelled under this
section to give any evidence—

(a) in his or her capacity as an officer or servant of the State, or
(b) if to do so would be prejudicial to the security of the State.

(5) In any proceedings referred to in subsection (1) a certificate purporting to be
signed by or on behalf of the Minister to the effect that it would be prejudicial to the
security of the State for a person to give any evidence is admissible, without further
proof, as evidence of that fact.

(6) In this section references to giving evidence include references to answering
any question and to producing any document or other thing, and the reference in
subsection (3) to the transmission of evidence given by a person is to be construed
accordingly.

Evidence of prisoners

65.— (1) In this section, “prisoner” means a person who is detained in custody in
a designated state—

(a) under a sentence or order of a court exercising criminal jurisdiction in that
state, or

(b) having been transferred there from the State under section 5 (issue of warrants
for the transfer of sentenced prisoners outside State) of the Transfer of
Sentenced Prisoners Act 1995.

(2) Where—

(a) a witness order has been made or a witness summons issued in criminal
proceedings in respect of a prisoner, or

(b) it appears to the Minister that it is desirable for a prisoner to be identified in,
or otherwise to assist by his or her presence, such proceedings or a criminal
investigation,

the Minister, at the request of the Director of Public Prosecutions or a person
charged in any such proceedings, may issue a warrant providing for the prisoner to
be transferred to the State.

(3) A warrant shall not be issued unless the appropriate authority in the designated
state concerned provides a written statement by the prisoner consenting to be
transferred for that purpose.

(4) A warrant issued under this section shall be transmitted by the Central Authority
to the authority in the designated state that appears to the Central Authority to be
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the appropriate authority for receiving it, together with a request for the transfer of
the prisoner to the State.

(5) The warrant is authority for—
(a) bringing the prisoner to the State,
(b) taking the prisoner to, and detaining him or her in, a prison,

(c) taking the prisoner to and from the place where the prisoner’s evidence is to
be heard, and

(d) returning the prisoner in custody to the designated state.
(6) A prisoner is deemed to be in lawful custody while in the State.

(7) A prisoner who escapes from custody or is unlawfully at large may be arrested
without warrant by a member of the Garda Siochdna and taken in custody to a prison.

(8) A person (other than a member of the Garda Siochana) who is authorised to
have custody of a prisoner by or for the purposes of a warrant under this section is
deemed to be such a member for the purposes of this section.

(9) The law relating to—

(a) the control of entry into the State of non-nationals (within the meaning of the
Immigration Act 1999),

(b) the duration and conditions of their stay in the State,
(c) their obligations while in the State, and
(d) their removal from the State,

does not apply in relation to a prisoner who is a non-national while he or she is
present in the State in pursuance of a warrant under this section but, if the warrant
ceases to have effect while the prisoner is so present, that law shall thereupon apply,
with any necessary modifications, in relation to him or her.

(10) A prisoner while in the State pursuant to the warrant may not be proceeded
against, sentenced, detained or subjected to any other restriction on his or her
personal freedom in respect of any offence committed before arriving in the State.

Transfer of prison-  66.— (1) The Minister may, on receipt of a request in that behalf, issue a warrant
er to give for the transfer of a person serving a sentence of imprisonment in a prison (a “pris-

evidence or assist ” :
investigation oner”) to a designated state for the purpose of—

outside State. . . S . e oo N
(a) giving evidence in criminal proceedings, or assisting in a criminal investigation,

in that state, or

(b) being identified in, or otherwise assisting by his or her presence, such
proceedings or investigation.

(2) A warrant may be issued only if the prisoner has made a written statement
consenting to his or her being transferred for that purpose.

(3) Where, by reason of the prisoner’s youth or physical or mental condition, it
appears to the Minister inappropriate for the prisoner to act for himself or herself,
the consent shall be given by a person appearing to the Minister to be an appropriate
person to act on the prisoner’s behalf.

(4) A warrant is authority for—
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(a) taking the prisoner from the prison and delivering him or her into the custody
of a person representing the requesting authority concerned at a place of
departure from the State,

(b) detaining the prisoner in the designated state, and
(c) bringing the prisoner back to the State and returning him or her to the prison.

(5) A warrant may not be issued unless an assurance is given by the requesting
authority that the prisoner will not be proceeded against, sentenced, detained or
subjected to any other restriction on his or her personal freedom in respect of any
offence under the law of the designated state committed before the prisoner’s
departure from the State.

(6) The period spent in custody under the warrant is included in the period of
imprisonment or detention to be served by the prisoner in the State.

(7) A prisoner is deemed to be in lawful custody when being taken from or to a
prison under the warrant.

(8) A prisoner who escapes from custody or is unlawfully at large may be arrested
without warrant by a member of the Garda Siochdna and taken in custody to a prison.

(9) A person (other than a member of the Garda Siochdna) who is authorised to
have custody of a prisoner by or for the purposes of a warrant under this section is
deemed to be such a member for the purposes of this section.

Evidence through television link
Evidence through ~ 67.— (1) This section applies where—
tele\_/ision link for
use in State. (a) criminal proceedings have been instituted in the State against a person,
(b) a witness in the proceedings is in a designated state, and

(c)itisnot desirable or F47[practicable] for the witness to give evidence in person.

(2) Where this section applies, an application may be made by or on behalf of the
Director of Public Prosecutions or the accused to a judge of the court of trial at a
sitting of the court to issue a letter (a “letter of request”) requesting the provision
of facilities in the designated state concerned to enable the witness to give evidence
in the proceedings through a live television link.

(3) The judge may grant the application if satisfied that it is not desirable or
FA7[practicable] for the witness to give evidence in person.

(4) The letter of request shall be accompanied by a document signed by the judge
and stating—

(a) the name, address and, if known, the nationality of the witness,
(b) the court which is to hear the evidence,
(c) the name of the judge conducting the hearing,

(d) why it is not desirable or F47[practicable] for the witness to give evidence in
person, and

(e) the likely date of the hearing.
(5) The request shall be sent to the Central Authority for transmission—

(a) in urgent cases, to the court or tribunal specified in the request, or
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(b) in any other case, to any authority recognised by the state concerned as the
appropriate authority for receiving such requests.

(6) If the name of the judge conducting the hearing is not available at the time the
letter of requestisissued, itshall be senttothe Central Authority for such transmission
as soon as it becomes available.

(7) The accused shall be given an opportunity to cross-examine and re-examine the
witness at the hearing.

(8) Evidence given through the live television link at the hearing shall be videorecord-
ed.

(9) The videorecording of the evidence or, if the accused consents, an edited version
of it, is admissible at the trial of the offence as evidence of any fact of which direct
oral evidence would be admissible, unless the trial judge is of the opinion that to do
so would not be in the interests of justice.

(10) The provisions of the relevant international instrument concerning a hearing
through a live television link, in so far as they relate to a requesting state and are not
incorporated in this section, have effectin the State, with the necessary modifications,
in relation to a hearing under this section.

(11) A witness who makes a statement which is material in the proceedings and
which he or she knows to be false or does not believe to be true is guilty of an offence
and liable—

(a) on summary conviction, to a fine not exceeding €2,500 or imprisonment for
a term not exceeding 6 months or both, or

(b) on conviction on indictment, to a fine not exceeding €10,000 or imprisonment
for a term not exceeding 5 years or both.

(12) Proceedings for an offence under subsection (11) may be taken, and the offence
may for all incidental purposes be treated as having been committed, in any place in
the State.

(13) In this section “videorecording” means any recording, on any medium, from
which a moving image may be produced and includes the accompanying soundtrack,
and cognate words shall be construed accordingly.

Fa7

Annotations

Amendments:

Substituted (1.02.2016) by Criminal Justice (Mutual Assistance) (Amendment) Act 2015 (40/2015),
s. 25(a), (b) and (c), S.I. No. 11 of 2016.

Request for
evidence through
television link for

use outside State.

68.— (1) This section applies to a request for a witness who is present in the State
to give evidence through a television link in criminal proceedings before a court or
tribunal in a designated state.

(2) The request shall include the following information:
(a) the name, address and, if known, the nationality of the witness;
(b) the court or authority making the request;
(c) the name of the person or persons who will conduct the hearing;

(d) a statement as to why it is not desirable or F48[practicable] for the witness
to give evidence in person;

76




PT.5S5. 68. [No. 7.] Criminal Justice (Mutual Assis- [2008.]
tance) Act 2008

(e) the likely date of the hearing.

F48

Annotations

Amendments:

Substituted (1.02.2016) by Criminal Justice (Mutual Assistance) (Amendment) Act 2015 (40/2015),
s. 26, S.I. No. 11 of 2016.

Action on
request.

69.— The Minister, if of opinion—

(a) that it is not desirable or F49[practicable] for the witness to give evidence in
person in the state concerned, and

(b) that the request complies with section 68,

may request the President of the District Court to nominate a judge of that Court
to summon the witness to attend at a suitable venue within the judge’s district for
the purpose of giving effect to the request.

F49

Annotations

Amendments:

Substituted (1.02.2016) by Criminal Justice (Mutual Assistance) (Amendment) Act 2015 (40/2015),
s. 27,S.l. No. 11 of 2016.

Taking of the
evidence.

70.— (1) The nominated judge of the District Court shall summon the witness
concerned to give evidence through a live television link at a suitable venue within
the district to which the judge is assigned.

(2) For the purpose of ensuring compliance with the request the nominated judge
has the powers of the District Court in criminal proceedings, including its powers—

(a) in relation to securing the attendance of the witness, taking evidence on oath
and compelling the witness to give evidence or to produce documents or
other things, and

(b) under any enactment or rule of law relating to the protection of witnesses
against intimidation.

(3) The evidence shall be given in accordance with the laws and procedures of the
requesting state to the extent that they do not contravene the fundamental principles
of the law of the State.

(4) In particular, the witness may not be compelled to give any evidence which he
or she could not be compelled to give in criminal proceedings in the State or the
designated state.

(5) Where necessary for the protection of the witness and in agreement with the
requesting authority, the evidence may be taken otherwise than in public.

(6) Subject to subsection (7), the proceedings shall be conducted directly by, or
under the direction of, a judge of the designated state in accordance with its own
laws.

(7) Where the nominated judge is of opinion that the taking of evidence is not in
accordance with the fundamental principles of the law of the State, he or she shall
take immediate action to ensure that those principles are complied with.
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(8) The nominated judge and the witness shall be assisted by an interpreter, where
necessary.

(9) When the evidence has been taken, the nominated judge shall send a record of
the evidence given by the witness to the Minister for transmission to the requesting
authority, indicating—

(a) the date and place of the taking of the evidence,
(b) the name of the witness,

(c) the name and function of any other person present and participating in the
proceedings,

(d) whether an oath was administered to the witness, and
(e) the technical conditions under which the proceedings took place.
(10) A witness who—

(a) makes a statement material in the proceedings which he or she knows to be
false or does not believe to be true, or

(b) does not testify when under an obligation to do so,
is guilty of an offence and liable—

(i) on summary conviction, to a fine not exceeding €2,500 or imprisonment for a
term not exceeding 6 months or both, or

(ii) on conviction on indictment, to a fine not exceeding €10,000 or imprisonment
for a term not exceeding 5 years or both.
Evidence by telephone link for use outside State

Request for 71.— (1) This section applies to a request for a witness who is present in the State
e\r/]|denc|.e EV tele- to give evidence by telephone link in criminal proceedings before a court or tribunal
phone tink. in a designated state.

(2) The request shall include the following information:
(a) the name, address and, if known, the nationality of the witness;
(b) the court or tribunal which is to hear the evidence;
(c) the person or persons who will conduct the proceedings;

(d) a statement that the witness is willing to give evidence by telephone link in
the proceedings;

(e) the likely date of the hearing.
Taking of 72.— (1) The Minister, if of opinion that the witness is willing to give evidence by
evidence. telephone link in the proceedings concerned, may request the President of the District

Court to nominate a judge of that Court to summon the witness to attend at a suitable
venue within the judge’s district for the purpose of giving effect to the request.

(2) Before the evidence is taken, the witness shall be asked to confirm that he or
she is willing to give the evidence by telephone link.

(3) Section 70 applies in relation to taking evidence under this section by telephone
link as it applies in relation to taking evidence under that section by television link.
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Search for evidence

Search for 73.— (1) Where it appears to a judge at a sitting of any court that—

evidence at place

L't‘a‘:gs'gnated (a) criminal proceedings have been instituted or a criminal investigation is taking
: place, and

(b) evidence for the purposes of the proceedings or investigation may be obtained
at a place in a designated state,

the judge may, in accordance with the relevant international instrument, issue a
letter (a “letter of request”) requesting assistance in obtaining the evidence.

(2) Application for a letter of request may be made by the Director of Public Prose-
cutions or a person charged in any such proceedings that have been instituted.

(3) The letter of request shall be sent to—
(a) the Central Authority for transmission to the appropriate authority, or
(b) in urgent cases, directly to that authority.

(4) Notwithstanding subsections (1) to (3), where proceedings for an offence have
been instituted or an offence is being investigated, the Director of Public Prosecutions
may issue and transmit a letter of request directly to the appropriate authority.

(5) The letter of request shall include—

(a) a statement that the evidence is required for the purpose of criminal
proceedings oracriminalinvestigation and will be returned to the appropriate
authority when no longer required for that purpose, unless the authority
indicates otherwise,

(b) information relating to the nature and location of the evidence concerned,
(c) a brief description of the conduct constituting the offence concerned, and

(d) any other available information that may assist the appropriate authority in
complying with the letter of request.

(6) Evidence obtained by virtue of this section shall not, without the consent of the
appropriate authority, be used for any purpose other than that permitted by the
relevant international instrument or specified in the letter of request.

(7) When any such evidence is no longer required for that purpose (or for any other
purpose for which such consent has been obtained), it shall be returned to the
appropriate authority unless the authority indicates that it need not be returned.

(8) In any proceedings relating to the offence—
(a) evidence (other than documentary evidence) which purports—
(i) to have been obtained as a result of a request under this section, and

(ii) to be certified by or on behalf of the appropriate authority to be such
evidence,

is admissible without further proof, and
(b) documentary evidence which purports—
(i) to have been so obtained, and

(ii) to be so certified,
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is admissible, without further proof, as evidence of any fact stated in it of
which oral evidence would be admissible.

(9) In this section, “appropriate authority” means—

(a) a court or tribunal exercising criminal jurisdiction in the place in a designated
state where the evidence referred to in the letter of request is to be obtained,
or

(b) any other body or authority recognised by the government of that state as the
appropriate authority for receiving the letter.

74.— (1) Subject to subsections (2) and (3), this section applies to a request for
assistancein obtaining evidence for the purposes of criminal proceedings, or a criminal
investigation, in a designated state, where there is power under any enactment to
issue a warrant for the search of a place in respect of an offence constituted by the
conduct giving rise to the request.

(2) This section does not apply to such a request from a member state unless the
act is punishable—

(a) under the law of the State and the member state by imprisonment for a
maximum period of at least 6 months, or

(b) under the law of the State by such imprisonment and under the law of the
member state by virtue of being an infringement of the rules of law which
is being prosecuted by the administrative authorities and where the decision
may give rise to proceedings before a court having jurisdiction in particular
in criminal matters.

(3) This section does not apply to such a request from a designated state (other
than a member state) unless the conduct giving rise to the request is punishable under
both the law of the State and the law of that state.

(4) The Minister, if of opinion that this section applies to the request, may, subject
to subsection (5), send the request and any accompanying and related documents to
the Commissioner of the Garda Siochdna to arrange for the request to be complied
with.

(5) In the case of a request from a designated state, the Minister may not proceed
in accordance with subsection (4) unless an assurance is given by the requesting
authority—

(a) that any evidence that may be supplied in response to the request will not,
without the Minister’s prior consent, be used for any purpose other than
that permitted by the relevant international instrument or specified in the
request, and

(b) that the evidence will be returned when no longer required for the purpose
so specified (or any other purpose for which such consent has been obtained),
unless the Minister indicates that its return is not required.

(6) A member of the Garda Siochdna shall not enter any place in furtherance of the
request without the consent of the occupier or the entry being authorised by a warrant
under this section.

(7) Unless the evidence sought is already in the possession of the Garda Siochéna,
a member of the Garda Siochana not below the rank of inspector shall, on production
of a copy of the request and of any accompanying or related documents, apply to the
judge of the District Court for the district where the place concerned is situated for
a warrant under subsection (8).
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(8) If, on the application, the judge is satisfied that this section applies to the request
and it appears to him or her that there are reasonable grounds for believing that
entry to any place is necessary for the purposes of complying with it, the judge may
issue a warrant for the search of the place and any persons found there.

(9) The warrant shall be expressed and operate to authorise a named member of
the Garda Siochdna, accompanied by such other members or persons or both as the
member thinks necessary—

(a) to enter the place named in the warrant at any time or times within one week
of the date of its issue, on production, if so requested, of the warrant and,
if necessary, by the use of reasonable force,

(b) to search it and any person found there,

(c) to access, examine, seize, take away and retain any material found there, or
in the possession of a person present there at the time of the search—

(i) which the member reasonably believes to be evidence of, or relating to,
the commission of the offence concerned or assets or proceeds deriving
from criminal conduct in the designated state or their identity or where-
abouts, or

(ii) whose retention is necessary to comply with the request,
(d) to make a copy of any document so seized and to take the copy away, and

(e) to take such other steps as appear to the member to be necessary for
preserving any such material and preventing interference with it.

(10) Where material referred to in subsection (9) consists of or includes information
in non-legible form, the warrant has effect as an order to produce the material, or
to give access to it, in a form which is legible and in which it can be taken away.

(11) The warrant—

(a) does not confer any right to examine, seize, take away or retain documents
which are subject to legal privilege or to have them produced or to be given
access to them, and

(b) subject to paragraph (a) and subsection (14), has effect notwithstanding any
other obligation as to secrecy or other restriction on the disclosure of infor-
mation under any enactment or rule of law.

(12) A member acting under the warrant may—

(a) require any person present at the place where the search is being carried out
to give his or her name and address to the member, and

(b) arrest without warrant any person who—

(i) obstructs or attempts to obstruct the member in carrying out his or her
duties,

(ii) does not comply with a requirement under paragraph (a), or

(iii) gives a name or address which the member has reasonable cause for
believing is false or misleading.

F50[(12A) Where the evidence sought is already in the possession of the Garda
Siochana, or where material referred to in subsection (9) is obtained on foot of a
warrant under this section, the Commissioner of the Garda Siochdna shall arrange
for the evidence to be transmitted, to the requesting authority—

(a) without delay,
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(b) in accordance with the request, and
(c) in accordance with any directions that the Minister may give.]

F50[(12B) Any evidential material taken away by a member of the Garda Siochana
under this section may be dealt with in accordance with the request.]

(13) A person who—

(a) obstructs or attempts to obstruct a member acting under the authority of a
warrant under this section,

(b) does not comply with a requirement under subsection (12)(a), or
(c) gives a false or misleading name or address to a member,

is guilty of an offence and liable on summary conviction to a fine not exceeding
€2,500 or imprisonment for a term not exceeding 6 months or both.

(14) Where—

(a) material has been supplied to a Government department or other authority
by or on behalf of the government of another state, and

(b) an undertaking was given that the material would be used only for a particular
purpose or purposes,

an order under this section does not have the effect of requiring or permitting the
production of, or the giving of access to, the material for any other purpose without
the consent of that government.

(15) The power to issue a warrant under this section is without prejudice to any
other power conferred by statute to issue a warrant for the search of any place or
person.

(16) In this section—

“evidence” includes evidence of or relating to assets or proceeds deriving from
criminal conduct in the designated state concerned or their identity or whereabouts;

“member state” includes the Swiss Confederation.

Annotations

Amendments:

F50 Inserted (1.02.2016) by Criminal Justice (Mutual Assistance) (Amendment) Act 2015 (40/2015, s.
28, S.1. No. 11 of 2016.

Search for partic-  75.— (1) Subject to subsections (2) and (3), this section applies to a request for

ular evidence for 5ggistanceinobtainingspecified evidential material or evidential material of a specified

use outside State. description for the purposes of criminal proceedings, or a criminal investigation, in
a designated state, where there is power under any enactment to issue a warrant for
the search of a place in respect of an offence constituted by the conduct giving rise
to the request.

(2) This section does not apply to such a request from a member state unless the
act is punishable—

(a) under the law of the State and the member state by imprisonment for a
maximum period of at least 6 months, or
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(b) under the law of the State by such imprisonment and under the law of the
member state by virtue of being an infringement of the rules of law which
is being prosecuted by the administrative authorities and where the decision
may give rise to proceedings before a court having jurisdiction in particular
in criminal matters.

(3) This section does not apply to such a request from a designated state (other
than a member state) unless the conduct giving rise to the request is punishable under
both the law of the State and the law of that state.

(4) This section also applies to such a request from a member state which is made
in connection with a request under Part 4 for the freezing of evidence in proceedings
for an offence which may be punished in that state by imprisonment for a term of
not less than 3 years.

(5) The Minister, if of opinion that this section applies to the request, may, subject
to subsection (6), send the request and any accompanying and related documents to
the Commissioner of the Garda Siochdna to arrange for the request to be complied
with.

(6) The Minister shall not proceed in accordance with subsection (5) unless an
assurance is given by the requesting authority—

(a) that any material that may be furnished in response to the request will not,
without his or her prior consent, be used for any purpose other than that
permitted by therelevantinternationalinstrument orspecifiedintherequest,
and

(b) that the material will be returned when no longer required for the purpose
so specified (or any other purpose for which such consent has been obtained),
unless he or she indicates that its return is not required.

(7) A member of the Garda Siochdna shall not enter any place in furtherance of the
request without the consent of the occupier or the entry being authorised by an order
under this section.

(8) Unless the material sought is already in the custody of the Garda Siochdna, a
member of the Garda Siochana not below the rank of inspector shall, on production
of a copy of the request and of any accompanying or related documents, apply to the
judge of the District Court for the district where the evidential material is situated
for an order under subsection (10).

F51[(8A) Where the material sought is already in the custody of the Garda Siochana
or has been obtained on foot of an order under subsection (10), the Commissioner
of the Garda Siochana shall arrange for the material to be transmitted to the
requesting authority—

(a) without delay,
(b) in accordance with the request, and
(c) in accordance with any directions that the Minister may give.]

(9) If, on the application, the judge is satisfied that this section applies to the request
and it appears to him or her that there are reasonable grounds for believing that the
person named in the request possesses the evidential material, the judge may make
an order under subsection (10).

(10) An order under this subsection—

(a) shall require any person who appears to the judge to be in possession of the
evidential material—
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(i) to produce it to a named member of the Garda Siochdna so that he or she
may take it away, or

(ii) to give the member access to it, either immediately or within a period
specified in the order,

(b) may, if the order relates to evidential material at any place and on application
by a member of the Garda Siochdna, require any person who appears to the
judge to be entitled to grant entry to the place to allow the member to enter
it to obtain access to the material,

(c) shall authorise such a member, if the person who is so required to grant entry
to the place does not do so—

(i) to enter the place, accompanied by such other members or persons or
both as the member thinks necessary, on production if so requested of
the order and, if necessary, by the use of reasonable force,

(ii) to search the place and any persons present there,

(iii) to access, examine, seize, take away and retain any evidential material
which is found at the place or in the possession of a person so present
and which the member reasonably believes to be the material concerned,
and

(iv) to take such other steps as appear to the member to be necessary for
preserving the evidential material and preventing interference with it.

(11) Where the evidential material consists of information contained in a computer,
an order under this section has effect as an order to produce the material, or to give
access to it, in a form which is legible and comprehensible or can be made so and in
which it can be taken away.

(12) Such an order—

(a) in so far as it may empower a member of the Garda Siochdna to take away a
document or to be given access to it, authorises him or her to make a copy
of it and to take the copy away,

(b) does not confer any right to production of, or access to, any evidential mate-
rial subject to legal privilege, and

(c) subject to paragraph (b) and subsection (17), has effect notwithstanding any
other obligation as to secrecy or other restriction on disclosure of information
imposed by statute or otherwise.

(13) Any evidential material taken away by a member of the Garda Siochana under
this section shall be dealt with in accordance with the request.

(14) A judge of the District Court may at a sitting of the Court vary or discharge an
order under this section on the application of a member of the Garda Siochana or of
any person to whom the order relates.

(15) A member searching a place under the authority of an order under subsection
(10) may—

(a) require any person present at the place where the search is being carried out
to give his or her name and address to the member, and

(b) arrest without warrant any person who—

(i) obstructs or attempts to obstruct the member in carrying out his or her
duties,

(ii) fails to comply with a requirement under paragraph (a), or
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(iii) gives a name or address which the member has reasonable cause for
believing is false or misleading.

(16) A person who—

(a) obstructs or attempts to obstruct a member of the Garda Siochana acting
under the authority of an order under this section,

(b) fails to comply with a requirement in an order under this section, or
(c) gives a false or misleading name or address to a member,

is guilty of an offence and liable on summary conviction to a fine not exceeding
€2,500 or imprisonment for a term not exceeding 6 months or both.

(17) Where—

(a) material has been supplied to a Government department or other authority
by or on behalf of the government of another state,

(b) an undertaking was given that the material would be used only for a particular
purpose or purposes,

an order under this section does not have the effect of requiring or permitting the
production of, or the giving of access to, the material for any other purpose without
the consent of that government.

(18) This section is without prejudice to section 74.
(19) In this section—

“evidential material” includes any such material relating to assets or proceeds deriving
from criminal conduct in the designated state concerned or their identity or where-
abouts;

“member state” includes the Swiss Confederation.

Annotations

Amendments:

F51 Inserted (1.02.2016) by Criminal Justice (Mutual Assistance) (Amendment) Act 2015 (40/2015, s.
29, S.1. No. 11 of 2016.

F52[Powers of 75A. Where a request under section 74 or 75 is in relation to a revenue offence,

officers of _ the powers of a member of the Garda Siochdna may also be exercised by an officer

Revenue Commis- . . . . .

sioners of the Revenue Commissioners authorised by them in writing to exercise the powers
conferred by this section, and sections 74 and 75 apply, subject to the following and
any other necessary modifications:

(a) a reference to the ‘Commissioner of the Garda Siochana’ shall be read, in
relation to such a request, as a reference to the ‘Revenue Commissioners’;

(b) a reference to a ‘member’, in relation to the Garda Siochana, shall be read, in
relation to such a request, as including a reference to an ‘officer of the
Revenue Commissionersauthorised by them in writing to exercise the powers
conferred by this section’;

(c) a reference to evidence being ‘in the possession of the Garda Siochdna’ shall
be read, in relation to such a request, as including a reference to its being
‘in the possession of the Revenue Commissioners’;
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(d) a reference to ‘a member of the Garda Siochdna not below the rank of
inspector’ shall be read, in relation to such a request, as including a reference
to ‘an officer of the Revenue Commissioners not below the rank of Higher
Executive Officer’;

(e) a reference to material being ‘in the custody of the Garda Siochana’ shall be
read as including a reference to its being ‘in the custody of the Revenue
Commissioners’.]

Annotations

Amendments:
F52 Inserted (1.02.2016) by Criminal Justice (Mutual Assistance) (Amendment) Act 2015 (40/2015, s.
30, S.I. No. 11 of 2016.
Editorial Notes:
E15 The section heading is taken from the amending section in the absence of one included in the
amended section.
CHAPTER 3
Identification evidence
Annotations
Modifications (not altering text):
C14 Further provisions regarding taking of certain identification evidence under Act prescribed

(20.11.2015) by Criminal Justice (Forensic Evidence and DNA Database System) Act 2014 (11/2014),
s. 155, S.I. 508 of 2015.

Further provisions regarding taking of samples under this Act or certain identification evidence
under Act of 2008 or Act of 2006

155. (1) A sample under this Act or identification evidence under the Act of 2008 or the Act of
2006—

(a) shall be taken from a person in circumstances affording reasonable privacy to the person,
and

(b) shall not be taken from a person in the presence or view of a person whose presence is
not necessary for the purposes of the taking of the sample or that identification evidence,
as the case may be, or required or permitted by this Act or each of those Acts, as the
case may be.

(2) Nothing in this Act authorises the taking of a sample or such identification evidence from a
person in a cruel, inhuman or degrading manner.

(3) A sample shall not be taken under Part 2 from a person who is in custody under any of the
provisions referred to in section 9(1) while he or she is being questioned under that provision and,
if questioning has not been completed before the sample is to be taken, it shall be suspended
while the sample is being taken.

(4) In this section “identification evidence” —

(a) in the case of the Act of 2008, has the meaning given to it by section 76 of that Act other
than a fingerprint, palm print or photograph of a person, and

(b) in the case of the Act of 2006, has the meaning given to it by section 50 of that Act other
than a fingerprint, palm print, iris identification or photograph of a person.
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76.—F53[(1)] In this Chapter—

F54[‘Act of 2014’ means the Criminal Justice (Forensic Evidence and DNA Database
System) Act 2014;]

“bodily sample” means any of the following:
(a) a sample of blood, hair, urine or saliva;
(b) a nail or any material found under a nail;
(c) a swab from any part of the body;

(d) a footprint or a similar impression of any part of the body, including a dental
impression;

F54[‘child’ means a person who has not attained the age of 18 years;

‘data controller’ has the meaning it has in section 1(1) of the Data Protection Act
1988;]

“dentist” means a person whose name is entered for the time being in the Register
of Dentists maintained under the Dentists Act 1985;

F54[‘DNA’ means deoxyribonucleic acid;

‘DNA profile’, in relation to a person, means information comprising a set of identifi-
cation characteristics of the non-coding part of DNA derived from an examination
and analysis of a bodily sample or DNA sample from the person and that is capable
of comparison with similar information derived from an examination and analysis of
another sample of biological material for the purpose of determining whether or not
that other sample could relate to that person;

‘DNA sample’, in relation to a person, means a sample of hair other than pubic hair
of the person or a swab from the mouth (including the inside of the mouth) of the
person;]

“doctor” means a person whose name is entered for the time being in the General
Register of Medical Practitioners established under section 26 of the Medical Practi-
tioners Act 1978;

F54[‘guardian’, in relation to a child (including a protected person who is a child),
has the meaning it has in the Act of 2014;]

F55[‘identification evidence’, in relation to a person, means—
(a) a fingerprint, palm print or photograph of the person,

(b) a bodily sample from the person or the DNA profile of the person generated
from such a sample, or

(c) a DNA sample from the person or the DNA profile of the person generated
from such a sample,

and includes any related records;]

F54[‘inadequately labelled’ and ‘insufficient’, in relation to a DNA sample, have the
meanings they have in the Act of 2014;]

F54[‘non-coding part of DNA’, in relation to a person, means the chromosome regions
of the person’s DNA that are not known to provide for any functional properties of
the person;]

“nurse” means a person whose name is entered for the time being in the register of
nurses established under section 27 of the Nurses Act 1985.
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F54[‘parent’, in relation to a protected person or a child, has the meaning it has in
the Act of 2014;

‘protected person’ means, subject to subsection (2), a person (including a child) who,
by reason of a mental or physical disability—

(a) lacks the capacity to understand the general nature and effect of the taking
of identification evidence from him or her, or

(b) lacks the capacity to indicate (by speech, sign language or any other means
of communication) whether or not he or she consents to identification
evidence being taken from him or her;

‘relevant offence’ has the meaning it has in the Act of 2014.]

F56[(2) The reference in the definition of ‘protected person’ in subsection (1) to a
mental or physical disability in relation to a person (including a child) shall be
construed as not including a reference to the person being under the intoxicating
influence of any alcoholic drink, drug, solvent or any other substance or combination
of substances.

(3) In the application of this Chapter in relation to a protected person or a child
who is married, the references in sections 79 and 79B to a parent or guardian of the
person or child, as the case may be, shall be construed as references to his or her
spouse.]

Annotations

Amendments:

F53 Sectiondesignatedassubs.(1)(20.11.2015)by CriminalJustice (Forensic Evidence and DNA Database
System) Act 2014 (11/2014), s. 129(c), S.I. No. 508 of 2015.

F54 Inserted (20.11.2015) by Criminal Justice (Forensic Evidence and DNA Database System) Act 2014
(11/2014), s. 129(a), S.I. No. 508 of 2015.

F55 Substituted (20.11.2015) by Criminal Justice (Forensic Evidence and DNA Database System) Act
2014 (11/2014), s. 129(b), S.I. No. 508 of 2015.

F56 Inserted (20.11.2015) by Criminal Justice (Forensic Evidence and DNA Database System) Act 2014
(11/2014), s. 129(d), S.I. No. 508 of 2015.

Identification 77.— (1) Where it appears to a judge of any court that—
evidence for use
in State. (a) criminal proceedings have been instituted or a criminal investigation is taking

place, and

(b) identification evidence for the purposes of the proceedings or investigation
may be obtained from an authority in a designated state,

the judge may issue a letter (a “letter of request”) requesting assistance in obtaining
the evidence.

(2) Application for a letter of request may be made by the Director of Public Prose-
cutions or a person charged in any proceedings that have been instituted.

(3) The letter of request shall be sent to—
(a) the Central Authority for transmission to the appropriate authority, or

(b) in urgent cases, directly to that authority.
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(4) Notwithstanding subsections (1) to (3), where proceedings for an offence have
been instituted or an offence is being investigated, the Director of Public Prosecutions
may issue and transmit a letter of request directly to the appropriate authority.

(5) The letter of request shall include—

(a) a statement that the evidence is required for the purpose of criminal
proceedings oracriminalinvestigationand will be returned to the appropriate
authority when no longer required for that purpose, unless the authority
indicates otherwise,

(b) a brief description of the conduct constituting the offence concerned, F57[...]

F58[(ba)in the case of arequest pursuant to Article 7 of the 2008 Council Decision,
or that Article insofar as it is applied by Article 1 of the 2009 Agreement with
Iceland and Norway, for the DNA profile of a person who is suspected of
having committed the offence concerned whose DNA profile is not in the
possession of the appropriate authority, a statement issued by the Commis-
sioner of the Garda Siochdna or the Director of Public Prosecutions, as may
be appropriate, confirming that the requirements for the taking of a DNA
sample from the person under the law of the State would be complied with
if the person were in the State, and]

(c) any other available information that may assist the appropriate authority in
complying with the request.

(6) Evidence obtained by virtue of this section shall not, without the consent of the
appropriate authority, be used for any purpose other than that specified in the letter
of request.

(7) When any such evidence is no longer required for that purpose (or for any other
purpose for which such consent has been obtained), it shall be returned to the
appropriate authority unless the authority indicates that it need not be returned.

(8) In any proceedings a document purporting to be—

(a) a report of the taking of the identification evidence in the designated state
and to be signed by, and to state the rank or other qualification of, the person
who took the evidence, or

(b) a record of the evidence kept by the appropriate authority and certified by it
or on its behalf,

is admissible, without further proof, as evidence of the matters stated in it.

(9) In this section, “appropriate authority” means the authority in the designated
state concerned appearing to the Director of Public Prosecutions to possess the
identification evidence requested or to have the function of obtaining or arranging
to obtain it.

Annotations

Amendments:

F57 Deleted (20.11.2015) by Criminal Justice (Forensic Evidence and DNA Database System) Act 2014
(11/2014), s. 130(a), S.I. No. 508 of 2015.

F58 Inserted (20.11.2015) by Criminal Justice (Forensic Evidence and DNA Database System) Act 2014
(11/2014), s. 130(b), S.I. No. 508 of 2015.
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C15

Modifications (not altering text):

Application of subs. (7) restricted (20.11.2015) by Criminal Justice (Forensic Evidence and DNA
Database System) Act 2014 (11/2014), s. 125(7), S.I. No. 508 of 2015, subject to restriction in art.
2(g).

Correction of inaccurate data, destruction of incorrectly supplied data and storage of data
125.—...

(7) Subject to subsection (8) and notwithstanding section 77(7) of the Act of 2008, a data
controller shall destroy data received pursuant to an Article 7 request when they are no longer
required for the purpose for which they were supplied and, in any event, shall do so not later than
the expiration of the maximum period (if any) prescribed by the law of the Member State concerned
or Iceland or Norway, as the case may be, and specified by the authority in that Member State or
Iceland or Norway, as the case may be, at the time the data were supplied.

(8) Where, under subsection (6) or (7), a national contact point or a data controller, as the case
may be, reasonably believes that the destruction of the data concerned would prejudice the
interests of the data subject, the data shall instead be blocked and those data may be supplied or
otherwise further processed only for a purpose relating to the protection of those interests.

Identification
evidence for use
outside State.

78. —F59[(1)]A request for obtaining identification evidence for use in a designated
state shall include—

(a) a statement that the evidence is required in connection with criminal
proceedings, or a criminal investigation, in that state, F60[...]

F61[(b) a brief description of the conduct constituting the offence,]
F62[(c) a statement of the purpose for which the evidence is sought,

(d) a statement confirming that any evidence that may be furnished in response
to the request will not, without the consent of the Minister, be used for any
purpose other than that specified in the request, and

(e) in the case of a request pursuant to Article 7 of the 2008 Council Decision, or
that Article insofar as it is applied by Article 1 of the 2009 Agreement with
Iceland and Norway, for the DNA profile of a person who is suspected of
having committed the offence concerned whose DNA profile is not in the
possession of the Garda Siochana—

(i) an investigation warrant in respect of the person, or

(ii) a statement issued by the competent authority in the member state
concerned in connection with a criminal investigation in that member
state confirming that the requirements for the taking of a DNA sample
from the person under the law of that member state would be complied
with if the person were in that member state.

(2) In this section—

‘competent authority’, in relation to a member state, means the authority in the
member state that is competent to issue an investigation warrant or statement for
the purposes of Article 7 of the 2008 Council Decision or that Article insofar as it is
applied by Article 1 of the 2009 Agreement with Iceland and Norway;

‘investigation warrant’ means a warrant or order issued by the competent authority
in a member state requiring a person to have identification evidence, other than
fingerprints, palm prints or photographs, taken from him or her for the purposes of
a criminal investigation, or criminal proceedings, in that member state.]
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Annotations

Amendments:

F59 Sectiondesignatedassubs.(1)(20.11.2015)byCriminalJustice (Forensic Evidence and DNA Database
System) Act 2014 (11/2014), s. 131(c), S.I. No. 508 of 2015.

F60 Deleted (20.11.2015) by Criminal Justice (Forensic Evidence and DNA Database System) Act 2014
(11/2014), s. 131(a), S.I. No. 508 of 2015.

F61 Substituted (20.11.2015) by Criminal Justice (Forensic Evidence and DNA Database System) Act
2014 (11/2014), s. 131(b), S.I. No. 508 of 2015.

F62 Inserted (20.11.2015) by Criminal Justice (Forensic Evidence and DNA Database System) Act 2014
(11/2014), s. 131(d), S.I. No. 508 of 2015.

Action on 79.— (1) The Minister may send the request to the Commissioner of the Garda
request. Siochédna for the necessary action if satisfied—

(a) that it complies with section 78,

F63[(b) that the purpose for which the evidence is sought specified in the request,
or any other purpose for which the consent of the Minister is sought, is one
in respect of which the evidence could be obtained in the State if the criminal
proceedings for, or the criminal investigation of, the offence concerned in
the designated state concerned were being conducted in the State, and

(c) that the evidence—
(i) will be returned by the requesting authority—

(1) when no longer required for the purpose specified in the request (or
any other purpose for which the consent of the Minister has been
obtained), unless the Minister indicates otherwise, or

(I1) when requested by the Minister for the purposes of destroying the
evidence—

(A) to comply with a request to do so by or on behalf of the person to
whom the identification evidence relates, or

(B) in accordance with section 4 of the Criminal Justice (Forensic
Evidence) Act 1990, Part 10 of the Act of 2014 or any statutory
provision providing for the destruction of fingerprints, palm prints
or photographs of persons, as may be appropriate,

or
(ii) will be dealt with in accordance with subsections (10) and (11).]

(2) If orinsofaras F63[the identification evidence requested is notin the possession
of the Garda Siochana and subject to section 79A, the Commissioner shall instruct] a
member of the Garda Siochdna (a “member”) to inform the person who is to provide
the evidence—

(a) of the nature of the evidence,

(b) that it has been requested in connection with criminal proceedings, or a
criminal investigation, in the designated state concerned,

(c) that he or she is not obliged to provide the evidence, F64][...]
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F63[(d) that, if he or she does consent to provide it, it may be given in evidence
in any proceedings in that state, and]

F65[(e) that the evidence may be destroyed in accordance with this section.]

(3) F63[Subject to subsections (11H) to (11Q), if the person consents to provide the
evidence], the member may take the evidence, or cause it to be taken, in compliance
with the request and any requirements specified in the request in relation to its
taking.

(4) If a person who is to provide the identification evidence is in a prison—

(a) evidence may be taken under this section only if it relates to an offence other
than that for which the person is in custody, and

(b) any evidence provided may be taken at the prison or at another place.

(5) A bodily sample consisting of blood, pubic hair or a swab from a body orifice
(other than the mouth) or a genital region may be taken under this section only by a
doctor or nurse, and a dental impression may be so taken only by a dentist or doctor.

(6) If required by the requesting authority, the Commissioner may arrange for a
forensic test to be performed on a swab from a body orifice or a genital region.

(7) Where a sample of hair other than pubic hair is taken in accordance with this
section—

(a) the sample may be taken by plucking hairs with their roots and, in so far as it
is reasonably practicable, the hairs shall be plucked singly, and

(b) no more hairs shall be plucked than the person taking the sample reasonably
considers to be necessary to constitute a sufficient sample for the purpose
of forensic testing.

(8) The following particulars shall be recorded by the member who takes identifica-
tion evidence:

(a) the place, time and date at which it was taken;
(b) the result of any forensic test on the evidence;

(c) any other relevant particulars, including any specified by the requesting
authority,

and the record shall F65[,if appropriate,] include a copy of the consent to the taking
of the evidence.

(9) The Commissioner shall send to the Central Authority any identification
evidence—

(a) in the possession of the Garda Siochana, or

(b) F63[taken under subsection (3) or section 79A], together with a copy of the
record made under subsection (8),

for transmission to the requesting authority.

F65[(9A) When transmitting the identification evidence to the requesting authority,
the Minister may specify conditions regarding the use of the evidence.

(9B) Subject to subsections (10) and (11) —

(a) any identification evidence taken under subsection (3) or section 79A that is
transmitted to the requesting authority and returned by that authority when
no longer required for the purpose specified in the request (or any other
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purpose for which the consent of the Minister had been obtained) shall be
destroyed as soon as practicable after its return, and

(b) a DNA sample that is taken from a person under section 79A, and the DNA
profile of the person generated from the sample, shall be destroyed when
the Central Authority receives confirmation from the requesting authority
that it has received the DNA profile of the person generated from the sample.

(9C) The provisions of subsections (7), (8), (9) and (11) of section 3, and section 97,
of the Act of 2014 insofar as they apply to the destruction of samples and DNA profiles
of persons under that Act shall apply, with any necessary modifications, in relation
to the destruction of identification evidence, other than fingerprints, palm prints or
photographs of persons, under subsection (9B).

(9D) The provisions of section 8H of the Criminal Justice Act 1984 insofar as they
apply to the destruction of fingerprints, palm prints or photographs of persons shall
apply, with any necessary modifications, in relation to the destruction of fingerprints,
palm prints or photographs of persons under subsection (9B).]

F63[(10) When transmitting the identification evidence to the requesting authority
the Central Authority shall, if subsection (1) (c) (i) does not apply and subject to
subsection (11), obtain an assurance that the evidence, as well as the record of any
analysis of the evidence, or any other record relating to it, that may be made in the
requesting state, will be destroyed when no longer required for the purpose specified
in the request concerned (or any other purpose for which the consent of the Minister
is obtained) and, in any event, not later than the expiration of the period of 3 months
from the date on which any of the following circumstances first apply to the person
the subject of that request:

(a) proceedings for an offence are not instituted against that person within the
period of 12 months from the taking of the identification evidence concerned
from him or her and the failure to institute such proceedings within that
periodis not due to the fact that he or she has absconded or cannot be found;

(b) proceedings for an offence have been instituted against that person and he
or she is acquitted or the charge against him or her is dismissed or the
proceedings are discontinued;

(c) that person—

(i) in proceedings for an offence, is the subject of an order corresponding to
or in the nature of a probation order under section 1(1) or (2) of the
Probation of Offenders Act 1907, other than an order corresponding to
or in the nature of an order under the said section 1(2) that is discharged
on the appeal of that person against conviction for the offence if on appeal
his or her conviction is affirmed, and

(ii) has not been convicted of an offence during the period of 3 years from
the making of an order referred to in subparagraph (i);

(d) that person is convicted of an offence and the conviction is quashed; or

(e) that person is convicted of an offence and the conviction is declared to be a
miscarriage of justice under the law of that state corresponding to section
2 of the Criminal Procedure Act 1993.

(11) The Minister may, at the request of the requesting authority and having
consulted the Commissioner, direct that the retention period in respect of identifica-
tion evidence transmitted to the requesting authority be extended in accordance with
an order made under subsection (11A).]

F65[(11A) If a judge of the District Court is satisfied, on an application in that behalf
by the Commissioner, thatthereisgoodreasonwhyidentification evidence transmitted
pursuant to a request should not be destroyed by the requesting authority in accor-
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dance with subsection (10), or a request to do so under subsection (11R), the judge
may make an order authorising the retention of the identification evidence for such
purpose permitted by this section for such period as he or she considers appropriate.

(11B) If the Commissioner intends to make an application under subsection (11A),
he or she shall inform by notice in writing the person from whom the identification
evidence concerned was taken, and any person who gave consent to the taking of
that identification evidence from that person, of that intention.

(11C) If, on an application under subsection (11A), the person from whom the
identification evidence was taken, or any other person who gave consent to the taking
of that identification evidence from that person, applies to be heard by the judge of
the District Court, an order shall not be made under that subsection unless a
reasonable opportunity has been given to that person to be heard.

(11D) An application under subsection (11A) shall be made to a judge of the District
Court who is assigned to the district court district in which the person from whom
the identification evidence concerned was taken resides.

(11E) An application under subsection (11A) shall be heard otherwise than in public.

(11F) In determining an application under subsection (11A), a judge of the District
Court may make such order as to costs as the judge considers appropriate.

(11G) A notice under subsection (11B) may be sent or given to a person in one of
the following ways:

(a) by delivering it to the person or his or her solicitor;

(b) by addressing it to the person and leaving it at the address at which he or she
ordinarily resides or, in a case in which an address for service has been
furnished, at that address or by addressing it to his or her solicitor and
leaving it at the solicitor’s office;

(c) by sending it to the person by postin a prepaid registered letter to the address
at which he or she ordinarily resides or, in a case in which an address for
service has been furnished, to that address or to his or her solicitor at the
solicitor’s office.

(11H) Subject to subsection (111), in this section ‘consent’ means—

(a) subject to paragraph (b), in the case of a person who has attained the age of
18 years, the consent in writing of the person,

(b) in the case of a protected person—
(i) the consent in writing of a parent or guardian of the person, or

(ii) an order of the District Court under section 79B authorising the taking of
the identification evidence concerned from the person,

(c) in the case of a child (other than a protected person)—

(i) who has attained the age of 14 years, the consent in writing of the child
and either—

(1) the consent in writing of a parent or guardian of the child, or

(I1) an order of the District Court under section 79B authorising the taking
of the identification evidence concerned from the child,

(ii) who has not attained the age of 14 years, either—

(1) the consent in writing of a parent or guardian of the child, or
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(I1) an order of the District Court under section 79B authorising the taking
of the identification evidence concerned from the child.

(111) Where, in relation to the criminal proceedings for, or the criminal investigation
of, the offence concerned in the designated state concerned, identification evidence
is to be taken from a protected person or a child, the consent in writing of a parent
or guardian of the protected person or child shall not be sought from a parent or
guardian of the protected person or child, as the case may be, if—

(a) he or she is the victim of that offence in circumstances in which the protected
person or child, as the case may be, is suspected of having committed that
offence,

(b) he or she has been arrested in respect of that offence,

(c) a member not below the rank of inspector has reasonable grounds for
suspecting him or her of complicity in that offence, or

(d) amember not below the rank of inspector has reasonable grounds for believing
that he or she is likely to obstruct the course of justice.

(11)) Subsection (111) shall not prevent a parent or guardian of a protected person
or a child who does not fall under paragraph (a), (b), (c) or (d) of that subsection from
giving the consent required.

(11K) Before a member seeks the consent in writing of a parent or guardian of a
protected personto the taking of identification evidence from the person, the member
shall inform the parent or guardian of the matters referred to in subsection (2) in
relation to the person.

(11L) Before a member seeks the consent in writing of a parent or guardian of a
child to the taking of identification evidence from the child, the member shall inform
the parent or guardian of the matters referred to in subsection (2) in relation to the
child.

(11M) If a person withdraws a consent he or she had given to the taking of identifi-
cation evidence under this section (or if the withdrawal of that consent can reasonably
be inferred from the conduct of the person) before or during the taking of the identi-
fication evidence, that withdrawal of consent shall be treated as a refusal to give
consent to the taking of that identification evidence.

(11N) A withdrawal of consent under subsection (11M) shall be recorded in writing
by a member as soon as practicable after such withdrawal.

(110) Subject to subsections (11R) and (11S), the consent of a person to the taking
of identification evidence under this section may not be withdrawn after the identifi-
cation evidence has been taken.

(11P) In this section references to a person giving his or her consent in writing to
the taking of identification evidence under this section (whether from the person
himself or herself or another person) shall include references to—

(a) the person signing a document, or

(b) in case the person is unable to write, the person making his or her mark on a
document,

to indicate his or her consent.

(11Q) The identification evidence concerned shall, if it is reasonably practicable to
do so, be taken from a protected person or a child in the presence of the person who
gave consent under this section for the taking of that identification evidence from
the protected person or child, as the case may be, unless the protected person or
child indicates that he or she does not wish to have that person present.
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(11R) If theidentification evidence taken underthissection and transmitted pursuant
to a request relates to a person who was not, at the time the evidence was taken,
suspected of having committed the offence concerned in the designated state
concerned, the person, or another person who gave consent to the taking of the
identification evidence from the person, may by notice in writing sent or given to the
Commissioner request the destruction of the evidence.

(11S) The Commissioner shall, following the receipt of a notice under subsection
(11R), inform the Minister of it and the Minister shall, subject to an order made under
subsection (11A),requesttherequestingauthority towhich theidentification evidence
concerned was transmitted to destroy the evidence as soon as practicable and, in any
event, to do so not more than 4 months after the receipt by the Commissioner of the
notice under subsection (11R).

(11T) In this section and in section 79A a reference to identification evidence in the
possession of the Garda Siochana shall include a reference to identification evidence
in the possession of Forensic Science Ireland of the Department of Justice and
Equality.]

F63[(12) In this section ‘retention period’ means—

(a) in the case of identification evidence, other than a fingerprint, palm print or
photograph of a person, the period from the taking of the evidence concerned
from the person to the latest date for the destruction of that evidence under
subsection (10), and

(b) in the case of identification evidence consisting of a fingerprint, palm print or
photograph of a person (including any related records)—

(i) 6 years from the taking of the evidence concerned from the person, or

(ii) if the person falls under paragraph (d) or (e) of subsection (10), 3 months
from the quashing of the conviction concerned or the declaration that the
conviction concerned is a miscarriage of justice, as the case may be,

whichever is the later.]

F63

F64

F65

Annotations

Amendments:

Substituted (20.11.2015) by Criminal Justice (Forensic Evidence and DNA Database System) Act
2014 (11/2014), s. 132(a)-(c), (e), (g), (h), (j), S.I. No. 508 of 2015.

Deleted (20.11.2015) by Criminal Justice (Forensic Evidence and DNA Database System) Act 2014
(11/2014), s. 132(b)(ii), S.I. No. 508 of 2015.

Inserted (20.11.2015) by Criminal Justice (Forensic Evidence and DNA Database System) Act 2014
(11/2014), s. 132(b)(iii), (d), (f), (i), S.I. No 508 of 2015.

F66[Request
pursuant to Arti-
cle 7 of 2008
Council Decision
or that Article as
applied by 2009
Agreement with
Iceland and
Norway

79A. (1) If the request for obtaining identification evidence for use in a member
state under section 78—

(a) is pursuant to Article 7 of the 2008 Council Decision or that Article insofar as
it is applied by Article 1 of the 2009 Agreement with Iceland and Norway,
and

(b) is for the DNA profile of a person who is suspected of having committed the
offence concerned,
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then, following compliance with section 79(1), this section shall apply to the request
if the identification evidence sought pursuant to the request is not in the possession
of the Garda Siochana.

(2) The Commissioner shall instruct a member of the Garda Siochana to inform the
person whose DNA profile is sought pursuant to the request that—

(a) his or her DNA profile has been requested by the member state concerned for
the purposes of criminal proceedings, or a criminal investigation, in that
member state,

(b) if he or she consents to provide a DNA sample from which his or her DNA
profile may be generated, the DNA profile will be transmitted to the member
state concerned in accordance with this Chapter,

(c) the DNA profile of the person may be given in evidence in any proceedings in
the member state concerned, and

(d) if he or she does not consent to provide a DNA sample, an application may be
made to a judge of the District Court under subsection (5) for an order under
that subsection.

(3) If the person concerned consents to provide a DNA sample, a member of the
Garda Siochdna may take, or cause to be taken, a DNA sample from him or her.

(4) If the person concerned does not consent to provide a DNA sample, an application
may be made for an order under subsection (5).

(5) A judge of the District Court may, on an application in that behalf by a member
of the Garda Siochdna not below the rank of superintendent, make an order—

(a) authorising the Garda Siochdna to send a notice to the person concerned
requiring him or her to attend at a named Garda Siochdna station on a day,
and at a time of day or between times of day, specified in the notice for the
purpose of having a DNA sample taken from him or her, and

(b) in the event of his or her failure or refusal to comply with the notice, autho-
rising the Garda Siochana to arrest the person concerned and detain him or
her in a Garda Siochana station for a period not exceeding 4 hours from the
time the person concerned is arrested for that purpose,

if the judge is satisfied that—
(i) the request concerned complies with section 79(1), and

(ii) the conduct alleged to constitute the offence concerned would, if it took place
in the State, constitute a relevant offence, and

(iii) the person concerned has not consented to the taking of a DNA sample from
him or her pursuant to the request concerned.

(6) If an order is made under subsection (5), a notice pursuant to the order may be
sent by a member of the Garda Siochana to the person concerned.

(7) A notice under subsection (6) shall, in the case of a child, also be sent to a parent
or guardian of the child and, if the member of the Garda Siochana sending the notice
knows or believes that the person concerned to whom the notice is being sent is a
protected person, the member shall also send the notice to a parent or guardian of
the person.

(8) If the person concerned to whom a notice is sent under subsection (6) fails or
refuses to comply with the notice, a member of the Garda Siochdana may arrest that
person and detain him or her in a Garda Siochana station for such period as is
authorised by the order made under subsection (5) concerned for the purpose of
having a DNA sample taken from him or her.
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(9) If—

(a) the person concerned, in compliance with a notice sent to him or her under
subsection (6), attends at the Garda Siochana station named in the notice,
or

(b) he or she fails or refuses to comply with a notice sent to him or her under
subsection (6) and he or she is arrested and detained in a Garda Siochana
station,

for the purpose of having a DNA sample taken from him or her, a member of the
Garda Siochdna may, subject to subsection (11), take, or cause to be taken, a DNA
sample from him or her.

(10) The provisions of sections 10(1), 14, 23 and 24, subsections (3) to (7) of section
21 and subsections (3) to (7) of section 22, of the Act of 2014 insofar as they relate
to the taking of a non-intimate sample (within the meaning of that Act) from a person
shall apply, with any necessary modifications, to the taking of a DNA sample from a
person under subsection (9), (13) or (17), as may be appropriate.

(11) Before a member of the Garda Siochana takes, or causes to be taken, a DNA
sample from a person under subsection (9), (13) or (17), the member shall, as may
be appropriate, inform the person of the following:

(a) that the DNA profile of the person has been requested by the member state
concerned for the purposes of criminal proceedings, or a criminal investiga-
tion, in that member state;

(b) that an order has been made by a judge of the District Court under subsection
(5) authorising the sending of a notice to the person requiring him or her to
attend at a named Garda Siochana station on a day, and at a time of day or
between times of day, specified in the notice, or, in the event of his or her
failure or refusal to comply with the notice, the arrest and detention of the
person in a Garda Siochana station for the period specified in the order, for
the purpose of having a DNA sample taken from him or her;

(c) in a case in which a DNA sample already taken from the person has proved to
be insufficient or was inadequately labelled—

(i) that that DNA sample has proved to be insufficient or was inadequately
labelled, as may be appropriate, and

(ii) that another DNA sample may be taken from the person under subsection
(13) or (17), as the case may be;

(d) that the DNA sample will be used to generate a DNA profile in respect of the
person and that the DNA profile will be transmitted to the member state
concerned in accordance with this Chapter;

(e) that the DNA profile of the person generated from the DNA sample may be
given in evidence in any proceedings in the member state concerned;

(f) that the provisions of sections 10(1), 14, 23 and 24, subsections (3) to (7) of
section 21 and subsections (3) to (7) of section 22, of the Act of 2014 insofar
as they relate to the taking of a non-intimate sample (within the meaning of
that Act) from a person shall apply, with any necessary modifications, to the
taking of the DNA sample from the person; and

(g) that the DNA sample, and the DNA profile of the person generated from the
sample, may be destroyed in accordance with section 79.

(12) Where a DNA sample taken from a person under subsection (3) proves to be
insufficient or is inadequately labelled, this section insofar as it relates to the taking
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of a DNA sample from the person shall apply, with any necessary modifications, to
the taking of a second or further sample from the person.

(13) Where—
(a) a person is arrested and detained under subsection (8), and

(b) a DNA sample taken from the person during the period of detention proves
to be insufficient or is inadequately labelled,

a second DNA sample may be taken from the person in accordance with subsections
(9) to (11) while he or she is so detained.

(14) When a DNA sample or, if appropriate, a second DNA sample has been taken
from a person who is detained under subsection (8), the person shall be released from
custody forthwith unless his or her detention is authorised apart from this section.

(15) Where—
(a) a DNA sample is taken from a person who is detained under subsection (8),
(b) the person is released from that detention, and
(c) the DNA sample proves to be insufficient or is inadequately labelled,

a member of the Garda Siochana not below the rank of superintendent may apply
to a judge of the District Court for an order under subsection (16).

(16) A judge of the District Court may, on an application in that behalf under
subsection (15), make an order—

(a) authorising the Garda Siochdna to send a notice to the person concerned
requiring him or her to attend at a named Garda Siochdna station on a day,
and at a time of day or between times of day, specified in the notice for the
purpose of having a second DNA sample taken from him or her, and

(b) in the event of his or her failure to comply with the notice, authorising the
Garda Siochdna to arrest the person concerned and detain him or her in a
Garda Siochana station for a period not exceeding 4 hours from the time the
person concerned is arrested for that purpose,

if the judge is satisfied that—

(i) the first DNA sample concerned was taken from the person concerned in
accordance with this section,

(ii) the first DNA sample concerned taken from the person concerned has proved
to be insufficient or was inadequately labelled, as the case may be, and

(iii) the member state concerned is still seeking the DNA profile of the person
concerned pursuant to the request concerned.

(17) If an order is made under subsection (16) for the purpose of having a second
DNA sample taken from the person, subsections (6) to (9) shall, with any necessary
modifications, apply to the taking of the second DNA sample from him or her.

(18) When a second DNA sample has been taken from a person who is detained
pursuant to an order under subsection (16), the person shall be released from custody
forthwith unless his or her detention is authorised apart from this section.

(19) If a second DNA sample is taken from a person under subsection (13), the
references in subsections (15) to (18) —

(a) to afirst DNA sample shall be construed as references to a second DNA sample,
and
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(b) toasecond DNA sample shall be construed as references to a third DNA sample,
taken, or to be taken, from the person.

(20) Subsections (4), (7), (8), (9), (9A), (10), (11) and (11A) to (11Q) of section 79
shall apply in respect of a request to which this section applies.

(21) An application under subsection (4) or (15) shall be made to a judge of the
District Court who is assigned to the district court district in which the person whose
DNA profile is being sought pursuant to the request concerned resides.

(22) 1f—

(a) the conduct alleged to constitute the offence concerned would not, if it took
place in the State, constitute a relevant offence, or

(b) the request is for the DNA profile of a person who is not suspected of having
committed the offence concerned in the member state concerned,

then, section 79 and not this section shall apply to the request.]

F66

E1l6

Annotations

Amendments:

Inserted (20.11.2015) by Criminal Justice (Forensic Evidence and DNA Database System) Act 2014
(11/2014), s. 133, S.1. No. 508 of 2015.

Editorial Notes:

The section heading is taken from the amending section in the absence of one included in the
amendment.

F67[Application
for court order
authorising taking
of identification
evidence from
protected person
or child under
Act of 2008

79B. (1) If—

(a) a member of the Garda Siochana is unable, having made reasonable efforts
to do so, to contact a parent or guardian of a protected person or child, as
the case may be, for the purposes of ascertaining whether or not he or she
consents to the taking of the identification evidence concerned from the
person or child, as the case may be, under section 79,

(b) subject to subsection (11J) of section 79, the circumstances referred to in
subsection (111) of that section exist in relation to a parent or guardian of a
protected person or child, as the case may be, or

(c) a protected person or child, as the case may be, does not have, or a member
of the Garda Siochdna not below the rank of inspector cannot, having made
reasonable efforts to do so, ascertain within a reasonable period whether
the person or child, as the case may be, has, a living parent or guardian from
whom consent to the taking of the identification evidence concerned from
the person or child, as the case may be, may be sought under section 79,

a member of the Garda Siochdna not below the rank of inspector may apply to a
judge of the District Court for an order authorising the taking of the identification
evidence concerned from the protected person or child, as the case may be.

(2) A member of the Garda Siochana who intends to make an application under
subsection (1) shall inform the protected person or child, as the case may be,
concerned of that intention.

(3) A judge of the District Court may order—
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(a) that an application under subsection (1) shall be heard otherwise thanin public,
or

(b) that a parent or guardian of the protected person or child, as the case may
be, concerned to whom section 79(111) applies shall be excluded from the
Court during the hearing of the application,

or both if—

(i) on an application in that behalf by a member of the Garda Siochdna not below
the rank of inspector, the judge is satisfied that it is desirable to do so in
order to avoid a risk of prejudice to the criminal proceedings, or the criminal
investigation, for the offence concerned in the designated state concerned
in connection with which the identification evidence concerned has been
sought pursuant to the request, or

(ii) the judge considers that it is otherwise desirable in the interests of justice to
do so.

(4) Ajudge of the District Court shall, for the purposes of determining an application
under subsection (1) —

(a) be satisfied that the request for the identification evidence concerned complies
with section 79(1), and

(b) have regard to—

(i) the nature and seriousness of the offence concerned in the designated
state concerned,

(ii) in so far as they can be ascertained, the wishes of the protected person
or child, as the case may be, concerned regarding whether the identifica-
tion evidence concerned should be taken from him or her, and

(iii) whether it would be in the interests of justice in all the circumstances
of the case, having due regard to the best interests of the protected person
or child, as the case may be, concerned, to make an order authorising the
taking of the identification evidence concerned from the protected person
or child, as the case may be, concerned,

before making an order under this section.

(5) If, on an application under subsection (1), a parent or guardian of the protected
person or child, as the case may be, concerned applies to be heard by the judge of
the District Court, an order shall not be made under this section unless a reasonable
opportunity has been given to the parent or guardian, as the case may be, of that
person or child, as the case may be, to be heard.

(6) A judge of the District Court may, if he or she considers it appropriate to do so,
make an order authorising the taking of the identification evidence concerned from
the protected person or child, as the case may be, concerned in accordance with
section 79.

(7) An application under subsection (1) shall be made to a judge of the District Court
who is assigned to the district court district in which the protected person or child
concerned resides.]
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F67

E17

Annotations

Amendments:

Inserted (20.11.2015) by Criminal Justice (Forensic Evidence and DNA Database System) Act 2014
(11/2014), s. 134, S.I. No. 508 of 2015.

Editorial Notes:

The section heading is taken from the amending section in the absence of one included in the
amendment.

F68[Recording of
supply and
receipt of data
for requests
pursuant to Arti-
cle 7 of 2008
Council Decision
or that Article as
applied by 2009
Agreement with
Iceland and
Norway

79C. (1) The Central Authority shall record, in accordance with subsection (2), the
supply and receipt of data—

(a) in the case of requests under section 77, and
(b) in the case of requests referred to in section 78,

that are made pursuant to Article 7 of the 2008 Council Decision or that Article
insofar as it is applied by Article 1 of the 2009 Agreement with Iceland and Norway.

(2) The recording of the supply and receipt of data under subsection (1) shall be in
a permanent legible form or be capable of being converted into a permanent legible
form and shall include the following particulars in relation to the data:

(a) a description of the data supplied or received,;
(b) the reason for the request concerned;
(c) the date the data were supplied or received;

(d) the name or reference code of the Central Authority and the name or reference
code of the appropriate authority within the meaning of section 77 concerned
or of the authority which supplied or received the data, as the case may be.

(3) Records created under this section may be used only for the purposes of moni-
toring data protection and ensuring data security.

(4) The Central Authority shall—

(a) retain the records created under this section for a period of 2 years from the
time of their creation, and

(b) immediately after that period, destroy those records.

(5) Whenever requested to do so by the Data Protection Commissioner, the Central
Authority shall furnish the records created under this section to the Data Protection
Commissioner as soon as practicable, but in any event not later than 4 weeks, after
the receipt of a request to do so.

(6) The Central Authority shall—

(a) using the records created under this section, carry out random checks on the
lawfulness of the supply and receipt of data,

(b) retain the results of those random checks for a period of 18 months from the
time that they were carried out for the purposes of inspection by the Data
Protection Commissioner, and

(c) immediately after that period, destroy those results.

(7) A data controller who supplies or receives data—
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(a) in the case of requests under section 77, or
(b) in the case of requests referred to in section 78,

that are made pursuant to Article 7 of the 2008 Council Decision, or that Article
insofar as it is applied by Article 1 of the 2009 Agreement with Iceland and Norway,
shall furnish such of the particulars specified in subsection (2) in relation to those
data as the data controller has, as soon as reasonably practicable, to the Central
Authority for the purposes of enabling the Central Authority to comply with this
section.

(8) In this section ‘reference code’, in relation to the Central Authority or other
authority, means the reference code that is assigned to the Central Authority or that
other authority, as the case may be, for the purposes of the 2008 Council Decision
or the 2009 Agreement with Iceland and Norway:.]

F68

E18

Annotations

Amendments:

Inserted (20.11.2015) by Criminal Justice (Forensic Evidence and DNA Database System) Act 2014
(11/2014), s. 135, S.I. No. 508 of 2015.

Editorial Notes:

The section heading is taken from the amending section in the absence of one included in the
amendment.

Documents for
service outside
State.

PART 6

OTHER FORMS OF ASSISTANCE

CHapTER 1

Service of documents

80.— (1) A document may be issued by a court in the State for the purposes of or
in connection with criminal proceedings notwithstanding that the person on whom
it is to be served is in another state.

(2) Where the documentis notin the official language or one of the official languages
of that state, the person at whose request it was issued shall provide the court with
a translation of the document, or the material parts of it, into that language or one
of those languages, unless subsection (3) applies.

(3) Where such a person believes that the person on whom it is to be served does
not understand Irish, English or another language which is the official language or
one of the official languages of that state, he or she shall—

(a) inform the court of that belief, and

(b) provide it with a translation of the document, or of the material parts of it,
into a language that he or she believes that the person understands.

(4) The document—

(a) if it requires the recipient to appear in proceedings, shall not refer to a
penalty for non-appearance, and
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(b) shall be accompanied by—
(i) a notice stating that—

(1) no measure of restraint or punishment may be enforced directly by the
court in the territory of the other state, and

(I1) the person to be served may obtain information regarding his or her
rights or obligations concerning the document from the court or a
specified person or authority,

(ii) a notice giving any other information required to be given by rules of
court, and

(iii) where necessary, a translation of the document, or of the material parts
of it, into an appropriate language.

(5) Subject to subsection (6), non-compliance by a person with a requirement
specified in the document is not contempt of court or a ground for issuing a warrant
to compel the person to attend the proceedings concerned.

(6) Subsection (5) does not apply if the document is subsequently served on the
person in the State.

(7) Subject to subsection (9), a person who is in the State in compliance with a
requirement in the document to appear as a defendant in criminal proceedings may
not be proceeded against, sentenced, detained or otherwise restricted in his or her
personal freedom in respect of any offence committed before arriving in the State
other than an offence or offences specified in the document.

(8) Subject to subsection (9), a person who is in the State in compliance with a
requirement in the document to appear as a witness in criminal proceedings may not
be proceeded against, sentenced, detained or otherwise restricted in his or her
personal freedom in respect of any offence committed before arriving in the State.

(9) The immunity provided for in subsections (7) and (8) ceases when—

(a) a period of 15 days has elapsed from the date when the person’s presence in
the State is nolonger required by the court concerned and the person, having
had an opportunity to leave the State during that period, has not done so,
or

(b) the person, having left the State during that period, returns to it.
Mode of service. 81.— (1) A document referred to in section 80 may be served in a designated state
by post.

(2) Subject to subsection (3), it may be transmitted to a designated state with a
request for service otherwise than by post in accordance with the relevant interna-
tional instrument.

(3) Where the person to be served is in a member state, service otherwise than by
post may be requested only if—

(a) the address of the person is unknown or uncertain,
(b) it has not been possible to serve the document by post, or

(c) the person at whose request the document was issued has good reason for
believing that service by post would not be effective or is inappropriate.

(4) Such a document may be served in a state other than a designated state in
accordance with arrangements made by the Minister.
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Service of docu- 82.— (1) This section applies to a request for service on a person in the State of—
ments in State.

(a) a document requiring the person to appear as a defendant or attend as a
witness in criminal proceedings in a designated state, and

(b) any other document issued by a court or authority (including a prosecuting
authority) in that state in criminal proceedings, including a document relating
to the enforcement of a sentence or a preventive measure, the imposition
of a fine or the payment of costs of proceedings.

(2) F69[...]

(3) Where the request is for personal service, the document, if notin Irish or English,
shall be accompanied—

(a) by a translation of the document, or of the material parts of it, into either of
those languages, and

(b) if it is known that the person understands only another language or languages
and the document is not in that language or one of those languages, by such
a translation into that other language or one of those other languages.

(4) Wheretherequestis for personal service, the Minister shall, subject to subsection
(5), direct the Commissioner of the Garda Siochana to cause the document to be
served personally on the person concerned.

(5) Subsection (4) does not apply to a request for personal service from a member
state unless—

(a) the address of the person concerned is unknown or uncertain,

(b) under the law of the member state proof of service on the person is required,
other than proof that can be obtained by post,

(c) it has not been possible to serve the document by post, or

(d) the applicant for the issue of the document or the issuing authority has good
reason for believing that service by post would not be effective or is inappro-
priate.

(6) The Commissioner shall—

(a) cause the document, together with the notice referred to in subsection (11),
to be served by a member of the Garda Siochana in accordance with the
request and send proof of the service to the Minister for transmission to the
requesting authority concerned, or

(b) if it is not possible to effect service, cause the Minister to be notified accord-
ingly, stating the reason for the non-service.

(7) A person served under this section with a document is not under any obligation
under the law of the State to comply with any requirement in it.

(8) A document requiring a person to appear as a defendant in criminal proceedings
in a designated state may not be served under this section unless an assurance is
given by the requesting authority concerned that, if the person so appears, he or she
will not, subject to subsection (10), be proceeded against, sentenced, detained or
otherwise restricted in his or her personal freedom in that state in respect of any
conduct taking place before his or her departure from the State, other than conduct
constituting the offence or offences specified in the document.

(9) A document requiring a person to attend as a witness in criminal proceedings
in a designated state may not be served under this section unless an assurance is
given by the requesting authority concerned that, if the person so attends, he or she
will not, subject to subsection (10), be proceeded against, sentenced, detained or
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otherwise restricted in his or her personal freedom in that state in respect of any
offence committed before his or her departure from the State.

(10) The immunity provided for in subsections (8) and (9) ceases when—

(a) a period of at least 15 days has elapsed from the date when the person’s
presence in the designated state is no longer required by the judicial
authorities concerned and the person, having had an opportunity to leave
the designated state during that period, has not done so, or

(b) the person, having left the state during that period, returns to it.
(11) The notice to accompany a document served under this section shall—

(a) state the content of subsection (7), (8) or (9), as appropriate, and subsection
(10),

(b) indicate that the person on whom the document is served may wish to seek
advice as to the possible consequences of failure to comply with it under the
law of the state where it was issued, and

(c) indicate that under that law the person may not, as a defendant or witness,
have the same rights and privileges as he or she would have in that capacity
in criminal proceedings in the State.

(12) If there is reason to believe that the person understands only a language or
languages other than Irish or English, the notice shall be translated into that other
language or one of those other languages.

Annotations

Amendments:

F69 Repealed (1.02.2016) by Criminal Justice (Mutual Assistance) (Amendment) Act 2015 (40/2016), s.
36(a), S.I. No. 11 of 2016.

CHAPTER 2

Examining objects and sites

Examining objects  83.— (1) A request for the examination of an object or site in a designated state

and sites. for the purposes of a criminal investigation or criminal proceedings may be sent by
the Director of Public Prosecutions either to the Central Authority for transmission
to the appropriate authority in the designated state or directly to that authority.

(2) A request from a designated state for the examination of an object or site for
such purposes may be sent by the Minister to the Commissioner of the Garda
Siochana to arrange for the request to be complied with.

(3) Arequest under this section shall include a description of the object or site that
is sufficient to enable it to be clearly identified.

(4) Section 74 shall apply and have effect in relation to such a request from a
designated state with the modification that, where necessary, a warrant may be issued
under subsection (8) of that section requiring the owner or occupier of the object or
site to allow access to it by a member of the Garda Siochdna and such other persons
as may accompany the member for the purposes of the examination and with any
other necessary modifications.

(5) Subsection (4) is without prejudice to section 97.
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CHaAPTER 3

Restitution

Restitution of 84.— (1) An order under paragraph (i) of section 56 (orders for restitution) of the
stolen property  Criminal Justice (Theft and Fraud Offences) Act 2001 may be made by the court by or

Z:gg designated before which a person is convicted in relation to property in a designated state.

(2) The return of property to its owner in accordance with such an order does not
prejudice the rights of any bona fide third parties in relation to it.

(3) The Central Authority, on the application of the person entitled under the order
to recover the property, shall send a copy of the order to the person or body in the
designated state appearing to it to have the function of dealing with a request for
the restitution of the property concerned.

(4) The request shall be accompanied by a document provided by the applicant
containing—

(a) a statement that—

(i) a specified person obtained the property concerned by committing an
offence under the law of the State, and

(ii) the return of the property to its owner does not prejudice the rights of
any bona fide third parties in relation to it,

and
(b) the following information:
(i) a description of the property;
(ii) its location;
(iii) the name and address of its owner; and
(iv) any other information likely to facilitate compliance with the request.
Request to State 85.— (1) This section applies to a request for property obtained by criminal means

f(:rlrestitutiont of to be placed at the disposal of the requesting authority with a view to the return of
STOIEN Property:  the property to its owner.

(2) The request shall be in writing and shall include or be accompanied by—
(a) a statement that—

(i) a specified person has obtained the property by committing an offence
under the law of the requesting state, and

(ii) the return of the property to its owner does not prejudice the rights of
any bona fide third parties in relation to it,

and
(b) the following information:
(i) a description of the property;
(ii) its location;
(iii) the name and address of its owner; and

(iv) any other information likely to facilitate compliance with the request.
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Action on 86.— (1) On receipt of the request the Minister may, if of opinion that the request
request. complies with section 85, cause an application to be made to the District Court for

an order under section 87 in relation to the property.

(2) The Court shall provide for notice of the application to be given to any person
who appears to be or is affected by such an order unless the Court is satisfied that it
is not reasonably possible to ascertain the person’s whereabouts.

Order for restitu-  87.— (1) On application by or on behalf of the Minister, the District Court may, if
tion. satisfied—

(a) that sections 85 and 86(2) have been complied with, and

(b) that the property concerned is in the possession or control of a specified
person,

order that person to deliver the property to the member in charge of the Garda
Siochana station named in the application.

(2) The Central Authority shall arrange for the delivery of the property to the
requesting authority with a view to the return of the property to its owners.

(3) An order may also be made by the District Court under this section for the
delivery of property which is in the custody of the Garda Siochana.

(4) An order under this section may not be made—
(a) where the property is required as evidence in civil or criminal proceedings, or

(b) unless an opportunity has been given to any person claiming to own, or have
aninterestin, the property to show cause why the order should not be made.

(5) A person who does not comply with an order under this section is guilty of an
offence and liable on summary conviction to a fine not exceeding €2,500 or imprison-
ment for a term not exceeding 6 months or both.

(6) The jurisdiction of the District Court under this section may be exercised—

(a) by the judge of that Court assigned to the district court district in which the
property is located, or

(b) if the property is located in more than one district court district, by a judge
of that Court assigned to any one of those districts.

CHAPTER 4

Controlled deliveries

Interpretation 88.— (1) In this Chapter—
(Chapter 4).

“competent authority in a designated state”, in relation to a request for a controlled
delivery to or from a designated state, means a person or body in that state appearing
to the Competent Authority in the State to have the function of receiving or making
the request;

“Competent Authority in the State”, in relation to a request for a controlled delivery
to or from a designated state, means—

(a) the Commissioner of the Garda Siochdna or a member of the Garda Siochana
authorised by him or her for the time being to exercise his or her functions
under this Chapter, or
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(b) if the controlled delivery is concerned with a revenue offence, the Revenue
Commissioners or a person authorised by them for the time being to exercise
their functions under this Chapter;

“controlled delivery” means a delivery permitted in the State in accordance with this
Chapter or in a designated state in accordance with the relevant international
instrument for the purposes of an investigation into an offence;

“controlled drug” has the meaning given to it by section 2 of the Misuse of Drugs Act
1977,

“offence” includes an offence which is suspected, with reasonable cause, to have
been or to be about to be committed.

(2) Where the competent authority of a designated state requires requests under
this Chapter to be received or made by a judicial authority, the requests shall be
addressed to or made by the Minister, and for that purpose references in this Chapter
to the Competent Authority in the State are to be construed as references to the
Minister.

Controlled deliv- 89.— (1) The Competent Authority in the State may request the competent

?trgt;n designated gythority in a designated state to permit—

(a) a controlled delivery to be made in that state, and

(b) specified persons or persons of a specified description, including members of
the Garda Siochana and officers of customs and excise, to participate in the
operations connected with the delivery.

(2) The request shall include particulars of the offence with which the controlled
delivery is concerned.

Controlled deliv- 90.— (1) This section applies to a request to the Competent Authority in the State
ery in State. from a competent authority in a designated state to permit—

(a) a controlled delivery to be made in the State, and

(b) specified persons, or persons of a specified description, from the designated
state to participate in the operations connected with the controlled delivery.

(2) The request shall include particulars of the offence with which the controlled
delivery is concerned.

(3) The Competent Authority in the State may grant the request if satisfied that—

(a) the controlled delivery is being made for the purposes of an investigation into
an offence, or

(b) there are reasonable grounds for believing that it is in the public interest,
having regard to the benefit likely to accrue to the investigation, to permit
the delivery to take place.

(4) The operations related to a controlled delivery shall, if the delivery is concerned
with the illegal importation of controlled drugs, be regulated in accordance with—

(a) the Memorandum of Understanding of 12 January 1996 concerning the rela-
tionship between the Customs and Excise Service of the Revenue Commission-
ers and the Garda Siochdna with respect to Drugs Law Enforcement and
agreed between the Commissioner of the Garda Siochdana and the chairman
of the Revenue Commissioners, and
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(b) the Operational Protocol for co-operation between An Garda Siochana, the
Customs and Excise and the Naval Service in relation to Drugs Law Enforce-
ment,

including any modifications or extensions of the Memorandum or Protocol for the
time being in force.

(5) If the delivery is concerned with a revenue offence (other than an offence
constituted by the illegal importation of controlled drugs), the operations shall be
under the direction and control of the officers of customs and excise assigned to the
delivery.

(6) If the delivery is concerned with any other offence, the operations shall be under
the direction and control of the members of the Garda Siochana so assigned.

(7) A member of the Garda Siochdna or officer of customs and excise participating
in operations connected with a controlled delivery in the State may, at the request
of a person from a designated state so participating, take such action as may be open
to the member or officer in furtherance of the operations.

(8) Copies of the Memorandum of Understanding and Operational Protocol have
been placed in the Oireachtas Library.
91.— Section 51 (International Service) of the Garda Siochana Act 2005 isamended—

(a) in subsection (2)(a), by the deletion of “State, or” and the substitution of
“State,”, and

(b) by the substitution of the following subsections for subsections (b) and (c):

“(b) as members of a joint investigation team within the meaning of the
Criminal Justice (Joint Investigation Teams) Act 2004, as amended by
section 96 of the Criminal Justice (Mutual Assistance) Act 2008,

(c) in connection with the making of a controlled delivery outside the State
pursuant to a request under section 89 of the said Act of 2008, or

(d) on secondment to an international organisation with the consent of the

Minister.”.

92.— Sections 11 (Use of Information), 12 (Criminal Liability) and 13 (Civil Liability)
of the Criminal Justice (Joint Investigation Teams) Act 2004 apply, with the necessary
modifications, in relation to a person participating in operations connected with a
controlled delivery as they apply in relation to a member or seconded member of a
joint investigation team within the meaning of that Act.

PART 7

MuTuaL AssisTANCE IN CRIMINAL MATTERS BETWEEN THE STATE AND THE UNITED
STATES OF AMERICA

93.— In this Part—
“Article” means an Article of the Ireland-US Treaty;
“Explanatory Note” means the Explanatory Note which—

(a) is annexed to the Council Decision of 6 June 2003 concerning the signature of
the Agreements between the European Union and the United States of
America on extradition and mutual assistance in criminal matters, and
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(b) records an understanding between the European Union and the United States
of America on the EU - US Agreement;

“Instrument” means the Instrument contemplated by Article 3(2) of the EU - US
Agreement as to the application of the US - Ireland Treaty and done at Dublin on 14
July 2005;

“EU - US Agreement” means the Agreement on Mutual Legal Assistance between the
European Union and the United States of America, done at Washington D.C. on 25
June 2003;

“Ireland - US Treaty” means the Treaty between the Government of Ireland and the
Government of the United States of America on Mutual Assistance in Criminal Matters,
done at Washington D.C. on 18 January 2001, as applied by the Instrument.

94.— (1) The Ireland - US Treaty has the force of law in its application in relation
to the State.

(2) Judicial notice shall be taken of the Treaty.

(3) For the purpose of giving full effect to the Treaty, the relevant provisions of this
Act relating to requests for mutual legal assistance between the State and member
states, including those relating to applications to courts or judges—

(a) to make orders to give effect to or enforce compliance with requests for such
assistance, and

(b) to make, vary or discharge those orders,

have also effect, subject to the Treaty, in relation to requests for mutual legal
assistance between the State and the United States of America, where necessary for
that purpose and with the necessary modifications; in particular, for that purpose
the reference in Article 16 bis 4 to money laundering and terrorist activity include,
respectively, an offence under F70[Part 2 of the Criminal Justice (Money Laundering
and Terrorist Financing) Act 2010], and an offence under section 6 of the Criminal
Justice (Terrorist Offences) Act 2005.

(4) Section 7 (operation of joint investigation teams) of the Criminal Justice (Joint
Investigation Teams) Act 2004 applies in relation to a joint investigation team estab-
lished under Article 16 ter and operating in the State as if it were a joint investigation
team established under that Act.

(5) Article 7, in its application in relation to the use of personal data contained in
evidence or information obtained under the Treaty by a person in the State, is without
prejudice to the application of section 7 (duty of care owed by data controllers and
data processors) of the Data Protection Act 1988 in respect of the use of such data.

(6) The Data Protection Acts 1988 and 2003 apply in relation to such data in respects
other than those related to their use.

(7) A court may consider—

(a) the Explanatory Note wheninterpreting any provision of the EU - US Agreement,
and

(b) the Note and Agreement when interpreting any provision of the Treaty,

and give them such weight as is appropriate in the circumstances.
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F70

Annotations

Amendments:

Substituted (15.07.2010) by Criminal Justice (Money Laundering and Terrorist Financing) Act 2010
(6/2010), s. 118, S.I. No. 342 of 2010.

F71[PART 7A

SPECIAL INTERVENTION UNITS]

F71

Annotations

Amendments:

Inserted (1.02.2016) by Criminal Justice (Mutual Assistance) (Amendment) Act 2015 (40/2016), s.
31, S.1. No. 11 of 2016.

F72[Interpreta-
tion

94A. In this Part—

‘competent authority’, in relation to the State, means the Minister and, in relation
to a member state, means the authority designated by that member state to be the
competent authority of that member state for the purposes of the 2008 Council
Decision (special intervention units);

‘crisis situation’ means any situation in which the competent authority or the
competent authority of a member state has reasonable grounds to believe that, as a
result of a criminal offence, there exists a serious direct physical threat to persons,
property, infrastructure or institutions in the State or in that member state;

‘special intervention unit’—

(a) if and when operating in a member state, has the meaning assigned to it by
section 948,

(b)if and when operating in the State, means a special intervention unit consisting
of a law enforcement unit of another member state which is specialised in
the control of a crisis situation.]

F72

Annotations

Amendments:

Inserted (1.02.2016) by Criminal Justice (Mutual Assistance) (Amendment) Act 2015 (40/2016), s.
31, S.I. No. 11 of 2016.

F73[Special inter-
vention unit

94B. For the purpose of providing assistance under section 94E, the Garda
Commissioner may establish a special intervention unit, where required for the control
of a crisis situation, from such members of the Garda Siochana as the Garda
Commissioner considers appropriate.]
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F73

Annotations

Amendments:

Inserted (1.02.2016) by Criminal Justice (Mutual Assistance) (Amendment) Act 2015 (40/2016), s.
31, S.I. No. 11 of 2016.

F74[Request to
member state for
assistance of
special interven-
tion unit in deal-
ing with crisis
situation

94C. (1) Where the competent authority is satisfied that—

(a) as a result of the commission of a criminal offence, a crisis situation exists in
the State, and

(b) there are reasonable grounds for believing that it is in the public interest to
seek the assistance of a special intervention unit from a member state, and

(c) the Government has agreed to the request for the assistance of a special
intervention unit,

the competent authority may request the competent authority of that member
state to provide the assistance of a special intervention unit in accordance with the
2008 Council Decision (special intervention units).

(2) A request under subsection (1) shall specify the following:
(a) the competent authority making the request;
(b) the nature of the crisis situation;
(c) the criminal offence giving rise to the crisis situation;
(d) the nature and form of the assistance requested,;
(e) the operational necessity for the assistance requested; and
(f) the expected period for which the assistance is required.

(3) The competent authority shall furnish to the other competent authority such
other information (if any) as would reasonably be required by that authority to decide
whether or not to agree to provide the assistance sought.

(4) Where therequested competent authority accedes to the request, the competent
authority may, subject to this Chapter, agree with that authority the form of assistance
required including—

(a) the provision of equipment,
(b) the provision of expertise,

(c) the assistance in the State of a special intervention unit of the member state
concerned.]

F74

Annotations

Amendments:

Inserted (1.02.2016) by Criminal Justice (Mutual Assistance) (Amendment) Act 2015 (40/2016), s.
31, S.I. No. 11 of 2016.
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94D. (1) In accordance with the 2008 Council Decision (special intervention units),
the competent authority shall consider a request for assistance in dealing with a crisis
situation received from the competent authority of a member state.

(2) A request under subsection (1) shall specify the following:
(a) the competent authority making the request;
(b) the nature of the crisis situation;
(c) the criminal offence giving rise to the crisis situation;
(d) the nature and form of the assistance requested,;
(e) the operational necessity for the assistance requested; and
(f) the expected period for which the assistance is required.

(3) The competent authority may seek from the requesting competent authority
such other information (if any) as would reasonably be required to decide whether
or not to agree to provide the assistance sought.

(4) Where the competent authority accedes to the request for assistance, the
competent authority may, subject to Government approval, agree with the requesting
competent authority the form of assistance including:

(a) equipment;
(b) expertise;

(c) assistance in the member state of a special intervention unit established under
section 94B.]

F75

Annotations

Amendments:

Inserted (1.02.2016) by Criminal Justice (Mutual Assistance) (Amendment) Act 2015 (40/2016), s.
31, S.1. No. 11 of 2016.

F76[Operation of
special interven-
tion unit

94E. (1) A special intervention unit formed under section 94B shall be established
for a specific purpose and a limited period of time which may be extended, if the
circumstances so require, for such period or periods as may be agreed by the
competent authority and the other competent authority concerned.

(2) Notwithstanding subsection (1), the competent authority may terminate the
provision of assistance when—

(a) the purpose for which the assistance was agreed has been served, or

(b) no further benefit is likely to accrue from the continued operation of the
special intervention unit.

(3) Subject to subsection (1), a special intervention unit may operate in the State
or in a member state, as the case may be, for so long as it is necessary to do so for
the purpose of dealing with the crisis situation for which the unit was established.

(4) A special intervention unit operating in the State shall do so in a supporting
capacity to the law enforcement authorities of the State and shall operate—

(a) under the responsibility, authority and direction of the Garda Commissioner,

(b) in accordance with the law of the State, and
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(c) within the limits of the powers conferred on the unit under the national law
of the member state concerned.]

F76

Annotations

Amendments:

Inserted (1.02.2016) by Criminal Justice (Mutual Assistance) (Amendment) Act 2015 (40/2016), s.
31, S.I. No. 11 of 2016.

Exchange of
information
concerning
terrorist offences
between Europol,
Eurojust and
member states.

PART 8

MISCELLANEOUS

95.— (1) The national unit designated under the F77[Europol Act 2012] is deemed
to be the specialised service within the Garda Siochdna referred to in Article 2(1) of
the 2005 Council Decision and has the functions assigned under that Article to such
a service.

(2) The Minister may, in accordance with Article 2(2) of the 2005 Council Decision,
designate an authority or authorities as the Eurojust national correspondent for
terrorism matters, and any authority so designated has the functions assigned under
that Article to such a correspondent.

F77

Annotations

Amendments:

Substituted (1.02.2013) by Europol Act 2012 (53/2012), s. 18, S.I. No. 15 of 2013.

F78[Eurojust
national member

F78

E19

95A. The Minister may, in accordance with the 2009 Council Decision, designate an
authority orauthorities asthe Eurojust national member who may transmit and receive
information in accordance with that Council Decision.]

Annotations

Amendments:

Inserted (1.02.2016) by Criminal Justice (Mutual Assistance) (Amendment) Act 2015 (40/2016), s.
32, S.1. No. 11 of 2016.

Editorial Notes:

The section heading is taken from the amending section in the absence of one included in the
amendment.

Application and
amendment of

Criminal Justice
(Joint Investiga-
tion Teams) Act
2004.

96.— (1) The Criminal Justice (Joint Investigation Teams) Act 2004 applies and has
effect, with the necessary modifications, as if references in it to another Member
State or other such States included references to a designated state or states (other
than a member state or states).

(2) Section 9 (participants in joint investigation teams) of the said Act of 2004 is
amended—
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(a) in subsection (1), by the substitution of the following paragraph for paragraph
(d):

“(d) one or more officers designated by an authority of a designated state
(other than a Member State or part of such a State) within the meaning
of the Criminal Justice (Mutual Assistance) Act 2008,”

and

(b) by the deletion of subsections (5) and (6).

97.— (1) The Minister may, at the instance of the designated state concerned,
authorise a representative of the authority concerned in that state (in this section
referred to as “the representative”) to be present at the place where its request is
being executed by a member or members of the Garda Siochdana.

(2) Such an authorisation may be subject to such conditions as the Minister may
determine.

(3) The presence of the representative atany such place does not require the consent
of the person affected by the execution of the request.

(4) The representative, while so present—

(a) shall be subject to the direction of the member or members executing the
request,

(b) shall have access to the same places and objects (including documents) as that
member or those members, and

(c) may be authorised to put or propose questions and suggest measures of
investigation.

(5) The representative shall not disclose, in breach of the rights of the person
affected by the execution of the request, confidential information resulting from his
or her presence, except to any other such representative or representatives and to
his or her authorities.

98.— Where a member of the Garda Siochana is authorised by the relevant
authority in a designated state to be present at the execution of a request—

(a) the member shall not disclose, in breach of judicial confidentiality or the rights
of the person affected by the execution of the request, information resulting
from his or her presence, except to any other member, and

(b) any such information may not be admitted as evidence in any proceedings
until a decision on transmission of the documents relating to execution has
acquired the force of res judicata in the designated state.

99.— Information or evidence obtained in response to a request by a court or the
Director of Public Prosecutions may not be used for purposes other than those for
which the request was made unless such use is in accordance with the relevant
international instrument.

100.— (1) Where a request is made in connection with a criminal investigation in
the State or a designated state, any person who, knowing or suspecting that the
investigation is taking place, makes any disclosure which is likely to prejudice the
investigation is guilty of an offence.

(2) A person guilty of an offence under this section is liable—
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(a) on summary conviction, to a fine not exceeding €5,000 or imprisonment for
a term not exceeding 12 months or both, or

(b) on conviction on indictment, to a fine or imprisonment for a term not
exceeding 5 years or both.

(3) In proceedings for an offence under this section it is a defence to prove that the
defendant—

(a) did not know or suspect that the disclosure to which the proceedings relate
was likely to prejudice the investigation concerned, or

(b) had lawful authority or reasonable excuse for making the disclosure.

Liability of offi- 101.— (1) Where—
cers of body
corporate.

(a) an offence under this Act is committed by a body corporate, and
(b) it is proved to have been committed with the consent, connivance or approval
of, or to have been attributable to any neglect on the part of, a person who—

(i) was a director, manager, secretary or other similar officer of the body
corporate, or

(ii) was purporting to act in any such capacity,

the person is guilty of an offence and liable to be proceeded against and punished
as if he or she were guilty of the first-mentioned offence.

(2) Where the affairs of a body corporate are managed by its members, subsection
(1) applies in relation to the acts or defaults of a member in connection with the
member’s functions of management as if he or she were a director or manager of the
body corporate.

(3) Subsections (1) and (2) apply, with the necessary modifications, in relation to
offences under this Act committed by an unincorporated body.

Evidence in 102.— (1) In any proceedings a document purporting—
proceedings
(general). (a) to be—

(i) a request or a supporting or related document,

(ii) an order made or warrant issued by a court, tribunal or authority in a
designated state,

(iii) a record of the making or issue of such an order or warrant, or

(iv) a record of the date and mode of service of a document in a designated
state,

and

(b) to be signed by or on behalf of the court or tribunal concerned or an authority
appearing to be competent to do so,

is admissible, without further proof, as evidence of the matters mentioned in the
document.

(2) In any proceedings a document purporting to—

(a) relate to—
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(i) the identity of an item required as evidence in criminal proceedings or for
the purposes of a criminal investigation,

(ii) the continuity of its custody, or
(iii) the integrity of its condition,
and

(b) to be signed by a person appearing to have responsibility for custody of the
item,

is admissible, without further proof, as evidence of the matters mentioned in the
document.

(3) In any proceedings a document purporting—

(a) to be a translation of a document mentioned in subsection (1) or (2) or of a
statement or document mentioned in section 62(8), 73(8) or 77(8), and

(b) to be certified as correct by a person appearing to be competent to do so,
is admissible, without further proof, as evidence of the translation.

(4) Inany proceedings a document purporting to be a copy of adocument mentioned
in subsection (1) or (2), and—

(a) to be certified to be such a copy by or on behalf of the court, tribunal or
authority issuing it or by an officer of the central authority of the state
concerned, or

(b) to bear the seal of the court, tribunal or either such authority concerned,
is deemed to be a true copy of the document.
(5) In any proceedings a document purporting—

(a) to be a certificate given by or on behalf of a court, tribunal or authority in a
designated state, or

(b) to bear the seal of such a court, tribunal or other authority,
is admissible, without further proof, as evidence of such a certificate or seal.
(6) In any proceedings a document purporting—

(a) to set out the text of a reservation or declaration under a relevant international
instrument, and

(b) to be signed by an officer of the Department of Foreign Affairs,

is admissible, without further proof, as evidence of the reservation or declaration.

Provisional 103.— (1) Where—
measures.

(a) criminal proceedings have been instituted, or a criminal investigation is taking
place, in a designated state, and

(b) a competent authority in that state makes a request to the Minister, in
accordance with the relevant international instrument, for the taking of
provisional measures within the meaning of that instrument,

the Minister may cause an application to be made to the High Court for the grant
of the requested measures.
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(2) Onsuch anapplication the High Court may grant provisional, including protective,
measures of any kind that the Court has power to grant in proceedings that, apart
from this section, are within its jurisdiction.

(3) The measures may be granted for such period, and subject to such conditions
or limitations, as the Court, having had regard to the provisions of the relevant
international instrument, may specify.

(4) The Court may refuse to grant the measures sought if, in its opinion, the fact
that it has not jurisdiction, apart from this section, in relation to the subject matter
of the proceedings concerned makes it inexpedient for it to grant such measures.

104.— (1) A court, when having regard under this Act to the rights of third parties,
may, and shall if so required by the relevant international instrument, recognise any
decision relating to those rights made by a court or tribunal in the designated state
concerned.

(2) Such recognition may be refused if—
(a) the third parties did not have an adequate opportunity to assert their rights,

(b) the decision is irreconcilable with a court decision already made in the State
in regard to those rights, or

(c) it is contrary to public policy (ordre public).

105.— The Act of 1994 is amended—

(a) in sections 3(1), 24 and 25, 28 to 30 and 65, by the substitution of “freezing
order” for “restraint order”,

(b) in section 30, by the substitution of “freezing” for “restraint”,
(c) by the insertion of the following subsection after section 3(16):

“(16A) References in this Act (other than section 9) to an offence in respect
of which a confiscation order might be made under section 9 of this Act shall
be construed as references to an indictable offence (other than a drug trafficking
offence), irrespective of whether a person has been convicted of it on indict-
ment.”,

(d) by the substitution of the following Table for the Table to section 19:

“

Amount outstanding under confiscation order Period of imprisonment

Not exceeding €650 45 days
Exceeding €650 but not exceeding €1,300 3 months
Exceeding €1,300 but not exceeding €3,250 4 months
Exceeding €3,250 but not exceeding €6,500 6 months
Exceeding €6,500 but not exceeding €13,000 9 months
Exceeding €13,000 but not exceeding €26,000 12 months
Exceeding €26,000 but not exceeding €65,000 18 months
Exceeding €65,000 but not exceeding €130,000 2 years
Exceeding €130,000 but not exceeding €325,000 3 years
Exceeding €325,000 but not exceeding €1,300,000 5 years
Exceeding €1,300,000 10 years

”

(e) by the addition to Part IV of the following section:

“Revenue offence.
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32A.— For the avoidance of doubt it is hereby declared that, in relation to
an offence under the law of a country or territory other than the State,
references in this Part to an offence shall be construed as including
references to an offence in connection with taxes, duties, customs or
exchange regulation.”,

and

(f) in section 60, by the substitution of “restraint (including a freezing order)” for
“restraint”,

(g) by the substitution of the following section for section 63:
“Order to make material available.

63.— (1) For the purposes of an investigation into whether a person has
engaged in criminal conduct or criminal proceedings in relation thereto,
a member of the Garda Siochdana may apply for an order under subsection
(3) of this section in relation to any particular material or material of a
particular description to a judge of the District Court for the district where
the material is situated.

(2) On such an application the judge may make an order under subsection
(3) of this section, if satisfied—

(a) that there are reasonable grounds for suspecting that the person has
engaged in criminal conduct,

(b) that the material concerned is likely to be of substantial value (whether
by itself or together with other material) for the purposes of such
investigation or proceedings, and

(c) that there are reasonable grounds for believing that material should
be produced or that access to it should be given, having regard to the
benefit likely to accrue to the investigation or proceedings and any
other relevant circumstances.

(3) An order under this subsection—

(a) shall require any person who appears to the judge to be in possession
of the material—

(i) to produce it to a named member of the Garda Siochdna so that he
or she may take it away, or

(ii) to give the member access to it within 7 days, unless it appears to
the judge that another period would be appropriate in the particular
circumstances of the case,

(b) may, if the order relates to material at any place and on application
by the member concerned, require any person who appears to the
judge to be entitled to grant entry to the place to allow the member
to enter it to obtain access to the material,

(c) shall authorise the member, if the person so required to grant entry
to the place does not do so—

(i) to enter the place, accompanied by such other members or persons
or both as the member thinks necessary, on production if so
requested of the order and, if necessary, by the use of reasonable
force,

(ii) to search the place and any persons present there,

(iii) to take away the material, and
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(iv) to take such other steps as appear to the member to be necessary
for preserving the material and preventing interference with it.

(4) Where the material consists of information contained in a computer, an
order under subsection (3) of this section shall have effect as an order to
produce the material, or to give access to it, in a form which is legible and
comprehensible or can be made so and in which it can be taken away.

(5) Such an order—

(a) in so far as it may empower a member to take away a document or to
be given access to it, shall authorise him or her to make a copy of it
and to take the copy away,

(b) shall not confer any right to production of, or access to, any material
subject to legal privilege, and

(c) subject to paragraph (b) of this subsection and subsection (10) of this
section, shall have effect notwithstanding any other obligation as to
secrecy or other restriction on disclosure of information imposed by
statute or otherwise.

(6) Any material taken away by a member under this section may be retained
by him or her for use as evidence in any proceedings.

(7) A judge of the District Court may at a sitting of the Court vary or discharge
an order under this section on the application of a member or any person
to whom the order relates.

(8) A member searching a place under the authority of an order under this
section may—

(a) require any person present at the place where the search is being
carried out to give his or her name and address to the member, and

(b) arrest without warrant any person who—

(i) obstructs or attempts to obstruct the member in the carrying out
of his or her duties,

(ii) fails to comply with a requirement under paragraph (a) of this
subsection, or

(iii) gives a name or address which the member has reasonable cause
to believe is false or misleading.

(9) A person who—

(a) obstructs or attempts to obstruct a member acting under the authority
of an order under this section,

(b) fails to comply with a requirement under subsection (3)(a) of this
section, or

(c) gives a false or misleading name or address to a member,

shall be guilty of an offence and liable on summary conviction to a fine
not exceeding €2,500 or imprisonment for a term not exceeding 6 months
or both.

(10) Where—

(a) material has been supplied to a Government department or other
authority by or on behalf of the government of another state, and
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(b) an undertaking was given that the material would be used only for a
particular purpose or purposes,

an order under subsection (3) of this section shall not have the effect of
requiring or permitting the production of, or the giving of access to, the
material for any other purpose without the consent of that government.

(11) In this section—
“criminal conduct” means—
(a) drug trafficking,
(b) the commission of anindictable offence or more than one such offence,
(c) holding funds subject to confiscation,
(d) benefiting from—
(i) drug trafficking,
(ii) an indictable offence or more than one such offence,

(iii) assets or proceeds deriving from criminal conduct or the receipt
or control of such assets or proceeds, including conduct which occurs
outside the State and which would constitute an indictable offence
or more than one such offence—

(1) if it occurred in the State, and

(1) if it constituted an offence or more than one such offence under
the law of the state or territory concerned.”.

106.— Section 8(7) of the Criminal Assets Bureau Act 1996 is amended by the
deletion of “Any information” and the substitution of “Subject to section 5(1), any
information”.

107.— (1) The provisions of the relevant international instrument have effect in
respect of the use of personal data communicated to or otherwise obtained by a
person in the State under the instrument.

(2) Subsection (1) is without prejudice to the application of section 7 (duty of care
owed by data controllers and data processors) of the Data Protection Act 1988 in
respect of the use of such data.

(3) The Data Protection Acts 1988 and 2003 apply in relation to such data in respects
other than those relating to their use.

F79[(4) This section is without prejudice to the application of Chapter 4 of Part 12
of the Act of 2014 to requests made or received under Chapter 3 of Part 5 pursuant
to Article 7 of the 2008 Council Decision or that Article insofar as it is applied by
Article 1 of the 2009 Agreement with Iceland and Norway.]

F79

Annotations

Amendments:

Inserted (20.11.2015) by Criminal Justice (Forensic Evidence and DNA Database System) Act 2014
(11/2014), s. 136, S.I. No. 508 of 2015.
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108.— Section 32A of the Courts (Supplemental Provisions) Act 1961 applies, with
any necessary modifications, in relation to the exercise by a judge of the District Court
of a power conferred by section 74(8), 75(9) F80[, 79A(5) or (16)] or 87 of this Act
or under subsection (2) of section 63 (as substituted by section 105(g) of this Act) of
the Act of 1994.

F80

Annotations

Amendments:

Inserted (20.11.2015) by Criminal Justice (Forensic Evidence and DNA Database System) Act 2014
(11/2014), s. 137, S.1. No. 508 of 2015.

Regulations.

109.— (1) Regulations may be made by the Minister for the purpose of enabling
any provision of this Act, and of any of the following international instruments in
their application to the State, to have full effect:

(a) a relevant international instrument;

(b) the EU - US Agreement, the Ireland - US Treaty, and the Instrument as to the
application of that Treaty, as defined in section 93.

F81[(1A) Without prejudice to the generality of subsection (1), regulations may be
made by the Minister for the purposes of Chapter 3 of Part 5 regarding the obtaining
or transmission of identification evidence within the meaning of that Chapter.]

(2) Regulations under this section may include such consequential, incidental,
transitional or supplementary provisions as may be necessary for that purpose.

F81

Annotations

Amendments:

Inserted (20.11.2015) by Criminal Justice (Forensic Evidence and DNA Database System) Act 2014
(11/2014), s. 138, S.I. No. 508 of 2015.

Expenses.

Laying of orders
or regulations
before Houses of
Oireachtas.

110.— The expenses incurred by the Minister in the administration of this Act shall,
to such extent as may be sanctioned by the Minister for Finance, be paid out of moneys
provided by the Oireachtas.

111.— An order (other than an order under section 1(2)) or regulation under this
Act shall be laid before each House of the Oireachtas as soon as may be after it is
made and, if a resolution annulling it is passed by either such House within the next
21 days on which that House has sat after it is laid before it, the order or regulation
is annulled accordingly, but without prejudice to the validity of anything previously
done under it.
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SCHEDULE 1

Text oF 2000 CoNVENTION

THE HIGH CONTRACTING PARTIES to this Convention, Member States of the European
Union,

REFERRING to the Council Act establishing the Convention on Mutual Assistance in
Criminal Matters between the Member States of the European Union,

WISHING to improve judicial cooperation in criminal matters between the Member
States of the Union, without prejudice to the rules protecting individual freedom,

POINTING OUT the Member States’ common interest in ensuring that mutual assis-
tance between the Member States is provided in a fast and efficient manner
compatible with the basic principles of their national law, and in compliance with the
individual rights and principles of the European Convention for the Protection of
Human Rights and Fundamental Freedoms, signed in Rome on 4 November 1950,

EXPRESSING their confidence in the structure and functioning of their legal systems
and in the ability of all Member States to guarantee a fair trial,

RESOLVED to supplement the European Convention on Mutual Assistance in Criminal
Matters of 20 April 1959 and other Conventions in force in this area, by a Convention
of the European Union,

RECOGNISING that the provisions of those Conventions remain applicable for all
matters not covered by this Convention,

CONSIDERING that the Member States attach importance to strengthening judicial
cooperation, while continuing to apply the principle of proportionality,

RECALLING that this Convention regulates mutual assistance in criminal matters,
based on the principles of the Convention of 20 April 1959,

WHEREAS, however, Article 20 of this Convention covers certain specific situations
concerning interception of telecommunications, without having any implications with
regard to other such situations outside the scope of the Convention,

WHEREAS the general principles of international law apply in situations which are
not covered by this Convention,

RECOGNISING that this Convention does not affect the exercise of the responsibilities
incumbent upon Member States with regard to the maintenance of law and order and
the safeguarding of internal security, and that it is a matter for each Member State
to determine, in accordance with Article 33 of the Treaty on European Union, under
which conditions it will maintain law and order and safeguard internal security,

HAVE AGREED ON THE FOLLOWING PROVISIONS:
TITLE |
GENERAL PROVISIONS
Article 1
Relationship to other conventions on mutual assistance

1. The purpose of this Convention is to supplement the provisions and facilitate the
application between the Member States of the European Union, of:

(a) the European Convention on Mutual Assistance in Criminal Matters of 20 April
1959, hereinafterreferredtoasthe ‘European Mutual Assistance Convention’;

124



Sch. 1 [No. 7.] Criminal Justice (Mutual Assis- [2008.]
tance) Act 2008

(b) the Additional Protocol of 17 March 1978 to the European Mutual Assistance
Convention;

(c) the provisions on mutual assistance in criminal matters of the Convention of
19 June 1990 implementing the Schengen Agreement of 14 June 1985 on the
gradual abolition of checks at common borders (hereinafter referred to as
the ‘Schengen Implementation Convention’) which are not repealed pursuant
to Article 2(2);

(d) Chapter 2 of the Treaty on Extradition and Mutual Assistance in Criminal
Matters between the Kingdom of Belgium, the Grand Duchy of Luxembourg
and the Kingdom of the Netherlands of 27 June 1962, as amended by the
Protocol of 11 May 1974, (hereinafter referred to as the ‘Benelux Treaty’),
in the context of relations between the Member States of the Benelux
Economic Union.

2. This Convention shall not affect the application of more favourable provisions in
bilateral or multilateral agreements between Member States or, as provided for in
Article 26(4) of the European Mutual Assistance Convention, arrangements in the
field of mutual assistancein criminal matters agreed on the basis of uniform legislation
or of a special system providing for the reciprocal application of measures of mutual
assistance in their respective territories.

Article 2
Provisions relating to the Schengen acquis

1. The provisions of Articles 3, 5, 6, 7, 12 and 23 and, to the extent relevant to
Article 12, of Articles 15 and 16, to the extent relevant to the Articles referred to, of
Article 1 constitute measures amending or building upon the provisions referred to
in Annex A to the Agreement concluded by the Council of the European Union and
the Republic of Iceland and the Kingdom of Norway concerning the latters’ association
with the implementation, application and development of the Schengen acquis.

2. The provisions of Articles 49(a), 52, 53 and 73 of the Schengen Implementation
Convention are hereby repealed.

Article 3
Proceedings in connection with which mutual assistance is also to be afforded

1. Mutual assistance shall also be afforded in proceedings brought by the adminis-
trative authorities in respect of acts which are punishable under the national law of
the requesting or the requested Member State, or both, by virtue of being infringe-
ments of the rules of law, and where the decision may give rise to proceedings before
a court having jurisdiction in particular in criminal matters.

2. Mutual assistance shall also be afforded in connection with criminal proceedings
and proceedings as referred toin paragraph 1 which relate to offences orinfringements
for which a legal person may be held liable in the requesting Member State.

Article 4
Formalities and procedures in the execution of requests for mutual assistance

1. Where mutual assistance is afforded, the requested Member State shall comply
with the formalities and procedures expressly indicated by the requesting Member
State, unless otherwise provided in this Convention and provided that such formalities
and procedures are not contrary to the fundamental principles of law in the
requested Member State.
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2. The requested Member State shall execute the request for assistance as soon as
possible, taking as full account as possible of the procedural deadlines and other
deadlines indicated by the requesting Member State. The requesting Member State
shall explain the reasons for the deadline.

3. If the request cannot, or cannot fully, be executed in accordance with the
requirements set by the requesting Member State, the authorities of the requested
Member State shall promptly inform the authorities of the requesting Member State
and indicate the conditions under which it might be possible to execute the request.
The authorities of the requesting and the requested Member State may subsequently
agree on further action to be taken concerning the request, where necessary by
making such action subject to the fulfilment of those conditions.

4. If it is foreseeable that the deadline set by the requesting Member State for
executing its request cannot be met, and if the reasons referred to in paragraph 2,
second sentence, indicate explicitly that any delay will lead to substantial impairment
of the proceedings being conducted in the requesting Member State, the authorities
of the requested Member State shall promptly indicate the estimated time needed
for execution of the request. The authorities of the requesting Member State shall
promptly indicate whether the request is to be upheld nonetheless. The authorities
of the requesting and requested Member States may subsequently agree on further
action to be taken concerning the request.

Article 5
Sending and service of procedural documents

1. Each Member State shall send procedural documents intended for persons who
are in the territory of another Member State to them directly by post.

2. Procedural documents may be sent via the competent authorities of the
requested Member State only if:

(a) the address of the person for whom the document is intended is unknown or
uncertain; or

(b) the relevant procedural law of the requesting Member State requires proof
of service of the document on the addressee, other than proof that can be
obtained by post; or

(c) it has not been possible to serve the document by post; or

(d)therequesting Member State has justified reasons for considering that dispatch
by post will be ineffective or is inappropriate.

3. Where there is reason to believe that the addressee does not understand the
language in which the document is drawn up, the document, or at least the important
passages thereof, must be translated into (one of) the language(s) of the Member
State in the territory of which the addressee is staying. If the authority by which the
procedural document was issued knows that the addressee understands only some
other language, the document, or at least the important passages thereof, must be
translated into that other language.

4. All procedural documents shall be accompanied by a report stating that the
addressee may obtain information from the authority by which the document was
issued or from other authorities in that Member State regarding his or her rights and
obligations concerning the document. Paragraph 3 shall also apply to that report.

5. This Article shall not affect the application of Articles 8, 9 and 12 of the European
Mutual Assistance Convention and Articles 32, 34 and 35 of the Benelux Treaty.

Article 6
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Transmission of requests for mutual assistance

1.Requestsformutual assistance and spontaneous exchangesofinformationreferred
toin Article 7 shall be made in writing, or by any means capable of producing a written
record under conditions allowing the receiving Member State to establish authentic-
ity. Such requests shall be made directly between judicial authorities with territorial
competence for initiating and executing them, and shall be returned through the
same channels unless otherwise specified in this Article. Any information laid by a
Member State with a view to proceedings before the courts of another Member State
within the meaning of Article 21 of the European Mutual Assistance Convention and
Article 42 of the Benelux Treaty may be the subject of direct communications between
the competent judicial authorities.

2. Paragraph 1 shall not prejudice the possibility of requests being sent or returned
in specific cases:

(a) between a central authority of a Member State and a central authority of
another Member State; or

(b) between a judicial authority of one Member State and a central authority of
another Member State.

3. Notwithstanding paragraph 1, the United Kingdom and Ireland, respectively, may,
when giving the notification provided for in Article 27(2), declare that requests and
communications to it, as specified in the declaration, must be sent via its central
authority. These Member States may at any time by a further declaration limit the
scope of such a declaration for the purpose of giving greater effect to paragraph 1.
They shall do so when the provisions on mutual assistance of the Schengen Implemen-
tation Convention are put into effect for them. Any Member State may apply the
principle of reciprocity in relation to the declarations referred to above.

4. Any request for mutual assistance may, in case of urgency, be made via the
International Criminal Police Organisation (Interpol) or any body competent under
provisions adopted pursuant to the Treaty on European Union.

5. Where, in respect of requests pursuant to Articles 12, 13 or 14, the competent
authority is a judicial authority or a central authority in one Member State and a
police or customs authority in the other Member State, requests may be made and
answereddirectly betweenthese authorities. Paragraph 4 shallapplytothese contacts.

6. Where, in respect of requests for mutual assistance in relation to proceedings
as envisaged in Article 3(1), the competent authority is a judicial authority or a central
authority in one Member State and an administrative authority in the other Member
State, requests may be made and answered directly between these authorities.

7. Any Member State may declare, when giving the notification provided for in
Article 27(2), that it is not bound by the first sentence of paragraph 5 or by paragraph
6 of this Article, or both or that it will apply those provisions only under certain
conditions which it shall specify. Such a declaration may be withdrawn or amended
at any time.

8. The following requests or communications shall be made through the central
authorities of the Member States:

(a) requests for temporary transfer or transit of persons held in custody as referred
to in Article 9 of this Convention, in Article 11 of the European Mutual
Assistance Convention and in Article 33 of the Benelux Treaty;

(b) notices of information from judicial records as referred to in Article 22 of the
European Mutual Assistance Convention and Article 43 of the Benelux Treaty.
However, requests for copies of convictions and measures as referred to in
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Article 4 of the Additional Protocol to the European Mutual Assistance
Convention may be made directly to the competent authorities.

Article 7
Spontaneous exchange of information

1. Within the limits of their national law, the competent authorities of the Member
States may exchange information, without a request to that effect, relating to criminal
offences and the infringements of rules of law referred to in Article 3(1), the punish-
ment or handling of which falls within the competence of the receiving authority at
the time the information is provided.

2. The providing authority may, pursuant to its national law, impose conditions on
the use of such information by the receiving authority.

3. The receiving authority shall be bound by those conditions.
TITLE 1l
REQUEST FOR CERTAIN SPECIFIC FORMS OF MUTUAL ASSISTANCE
Article 8
Restitution

1. At the request of the requesting Member State and without prejudice to the
rights of bona fide third parties, the requested Member State may place articles
obtained by criminal means at the disposal of the requesting State with a view to
their return to their rightful owners.

2. In applying Articles 3 and 6 of the European Mutual Assistance Convention and
Articles 24(2) and 29 of the Benelux Treaty, the requested Member State may waive
the return of articles either before or after handing them over to the requesting
Member State if the restitution of such articles to the rightful owner may be facilitated
thereby. The rights of bona fide third parties shall not be affected.

3.Inthe event of a waiver before handing over the articles to the requesting Member
State, the requested Member State shall exercise no security right or other right of
recourse under tax or customs legislation in respect of these articles.

A waiver as referred to in paragraph 2 shall be without prejudice to the right of the
requested Member State to collect taxes or duties from the rightful owner.

Article 9
Temporary transfer of persons held in custody for purpose of investigation

1. Where there is agreement between the competent authorities of the Member
States concerned, a Member State which has requested an investigation for which
the presence of the person held in custody on its own territory is required may
temporarily transfer that person to the territory of the Member State in which the
investigation is to take place.

2. The agreement shall cover the arrangements for the temporary transfer of the
person and the date by which he or she must be returned to the territory of the
requesting Member State.

3. Where consent to the transferis required from the person concerned, a statement
of consent or a copy thereof shall be provided promptly to the requested Member
State.
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4. The period of custody in the territory of the requested Member State shall be
deducted from the period of detention which the person concerned is or will be
obliged to undergo in the territory of the requesting Member State.

5. The provisions of Articles 11(2) and (3), 12 and 20 of the European Mutual
Assistance Convention shall apply mutatis mutandis to this Article.

6. When giving the notification provided for in Article 27(2), each Member State
may declare that, before an agreement is reached under paragraph 1 of this Article,
the consentreferred toin paragraph 3 of this Article will be required or will be required
under certain conditions indicated in the declaration.

Article 10
Hearing by videoconference

1. If a person is in one Member State’s territory and has to be heard as a witness
or expert by the judicial authorities of another Member State, the latter may, where
it is not desirable or possible for the person to be heard to appear in its territory in
person, request that the hearing take place by videoconference, as provided for in
paragraphs 2 to 8.

2. The requested Member State shall agree to the hearing by videoconference
provided that the use of the videoconference is not contrary to fundamental principles
of its law and on condition that it has the technical means to carry out the hearing.
If the requested Member State has no access to the technical means for videoconfer-
encing, such means may be made available to it by the requesting Member State by
mutual agreement.

3. Requests for a hearing by videoconference shall contain, in addition to the
information referred to in Article 14 of the European Mutual Assistance Convention
and Article 37 of the Benelux Treaty, the reason why it is not desirable or possible
for the witness or expert to attend in person, the name of the judicial authority and
of the persons who will be conducting the hearing.

4. The judicial authority of the requested Member State shall summon the person
concerned to appear in accordance with the forms laid down by its law.

5. With reference to hearing by videoconference, the following rules shall apply:

(a) a judicial authority of the requested Member State shall be present during the
hearing, where necessary assisted by an interpreter, and shall also be
responsible for ensuring both the identification of the person to be heard
and respect for the fundamental principles of the law of the requested
Member State. If the judicial authority of the requested Member State is of
the view that during the hearing the fundamental principles of the law of
the requested Member State are being infringed, it shall immediately take
the necessary measures to ensure that the hearing continues in accordance
with the said principles;

(b) measures for the protection of the person to be heard shall be agreed, where
necessary, between the competent authorities of the requesting and the
requested Member States;

(c) the hearing shall be conducted directly by, or under the direction of, the
judicial authority of the requesting Member State in accordance with its own
laws;

(d) at the request of the requesting Member State or the person to be heard the
requested Member State shall ensure that the person to be heard is assisted
by an interpreter, if necessary;
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(e) the person to be heard may claim the right not to testify which would accrue
to him or herunder the law of either the requested or the requesting Member
State.

6. Without prejudice to any measures agreed for the protection of the persons, the
judicial authority of the requested Member State shall on the conclusion of the
hearing draw up minutes indicating the date and place of the hearing, the identity of
the person heard, the identities and functions of all other persons in the requested
Member State participatinginthe hearing, any oathstakenandthetechnical conditions
under which the hearing took place. The document shall be forwarded by the
competent authority of the requested Member State to the competent authority of
the requesting Member State.

7. The cost of establishing the video link, costs related to the servicing of the video
link in the requested Member State, the remuneration of interpreters provided by it
and allowances to witnesses and experts and their travelling expenses in the
requested Member State shall be refunded by the requesting Member State to the
requested Member State, unless the latter waives the refunding of all or some of
these expenses.

8. Each Member State shall take the necessary measures to ensure that, where
witnesses or experts are being heard within its territory in accordance with this Article
and refuse to testify when under an obligation to testify or do not testify according
to the truth, its national law applies in the same way as if the hearing took place in
a national procedure.

9. Member States may at their discretion also apply the provisions of this Article,
where appropriate and with the agreement of their competent judicial authorities,
to hearings by videoconference involving an accused person. In this case, the decision
to hold the videoconference, and the manner in which the videoconference shall be
carried out, shall be subject to agreement between the Member States concerned,
inaccordance with their national law and relevantinternational instruments, including
the 1950 European Convention for the Protection of Human Rights and Fundamental
Freedoms.

Any Member State may, when giving its notification pursuant to Article 27(2), declare
that it will not apply the first subparagraph. Such a declaration may be withdrawn at
any time. Hearings shall only be carried out with the consent of the accused person.
Such rules as may prove to be necessary, with a view to the protection of the rights
of accused persons, shall be adopted by the Council in a legally binding instrument.

Article 11
Hearing of witnesses and experts by telephone conference

1. If a person is in one Member State’s territory and has to be heard as a witness
or expert by judicial authorities of another Member State, the latter may, where its
national law so provides, request assistance of the former Member State to enable
the hearing to take place by telephone conference, as provided for in paragraphs 2
to 5.

2. A hearing may be conducted by telephone conference only if the witness or expert
agrees that the hearing take place by that method.

3. The requested Member State shall agree to the hearing by telephone conference
where this is not contrary to fundamental principles of its law.

4. A request for a hearing by telephone conference shall contain, in addition to the
information referred to in Article 14 of the European Mutual Assistance Convention
and Article 37 of the Benelux Treaty, the name of the judicial authority and of the
persons who will be conducting the hearing and an indication that the witness or
expert is willing to take part in a hearing by telephone conference.
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5. The practical arrangements regarding the hearing shall be agreed between the
Member States concerned.

When agreeing such arrangements, the requested Member State shall undertake
to:

(a) notify the witness or expert concerned of the time and the venue of the
hearing;

(b) ensure the identification of the witness or expert;
(c) verify that the witness or expert agrees to the hearing by telephone conference.

The requested Member State may make its agreement subject, fully or in part, to
therelevant provisions of Article 10(5) and (8). Unless otherwise agreed, the provisions
of Article 10(7) shall apply mutatis mutandis.

Article 12
Controlled deliveries

1. Each Member State shall undertake to ensure that, at the request of another
Member State, controlled deliveries may be permitted onits territory in the framework
of criminal investigations into extraditable offences.

2. The decision to carry out controlled deliveries shall be taken in each individual
case by the competent authorities of the requested Member State, with due regard
for the national law of that Member State.

3. Controlled deliveries shall take place in accordance with the procedures of the
requested Member State. The right to act and to direct and control operations shall
lie with the competent authorities of that Member State.

Article 13
Joint investigation teams

1. By mutual agreement, the competent authorities of two or more Member States
may set up a joint investigation team for a specific purpose and a limited period,
which may be extended by mutual consent, to carry out criminal investigations in one
or more of the Member States setting up the team. The composition of the team shall
be set out in the agreement.

A joint investigation team may, in particular, be set up where:

(a) a Member State’s investigations into criminal offences require difficult and
demanding investigations having links with other Member States;

(b)anumberof Member States are conductinginvestigationsinto criminal offences
in which the circumstances of the case necessitate coordinated, concerted
action in the Member States involved.

A request for the setting up of a joint investigation team may be made by any of
the Member States concerned. The team shall be set up in one of the Member States
in which the investigations are expected to be carried out.

2. In addition to the information referred to in the relevant provisions of Article 14
of the European Mutual Assistance Convention and Article 37 of the Benelux Treaty,
requests for the setting up of a joint investigation team shall include proposals for
the composition of the team.

3. A joint investigation team shall operate in the territory of the Member States
setting up the team under the following general conditions:

131



Sch. 1 [No. 7.] Criminal Justice (Mutual Assis- [2008.]
tance) Act 2008

(a) the leader of the team shall be a representative of the competent authority
participating in criminal investigations from the Member State in which the
team operates. The leader of the team shall act within the limits of his or
her competence under national law;

(b) the team shall carry out its operations in accordance with the law of the
Member State in which it operates. The members of the team shall carry out
their tasks under the leadership of the person referred to in subparagraph
(a), taking into account the conditions set by their own authorities in the
agreement on setting up the team;

(c) the Member State in which the team operates shall make the necessary
organisational arrangements for it to do so.

4. In this Article, members of the joint investigation team from Member States other
than the Member State in which the team operates are referred to as being
‘seconded’ to the team.

5. Seconded members of the joint investigation team shall be entitled to be present
when investigative measures are taken in the Member State of operation. However,
the leader of the team may, for particular reasons, in accordance with the law of the
Member State where the team operates, decide otherwise.

6. Seconded members of the joint investigation team may, in accordance with the
law of the Member State where the team operates, be entrusted by the leader of the
team with the task of taking certain investigative measures where this has been
approved by the competent authorities of the Member State of operation and the
seconding Member State.

7. Where the joint investigation team needs investigative measures to be taken in
one of the Member States setting up the team, members seconded to the team by
that Member State may request their own competent authorities to take those
measures. Those measures shall be considered in that Member State under the
conditions which would apply if they were requested in a national investigation.

8. Where the joint investigation team needs assistance from a Member State other
than those which have set up the team, or from a third State, the request for assistance
may be made by the competent authorities of the State of operations to the competent
authorities of the other State concerned in accordance with the relevant instruments
or arrangements.

9. A member of the joint investigation team may, in accordance with his or her
national law and within the limits of his or her competence, provide the team with
information available in the Member State which has seconded him or her for the
purpose of the criminal investigations conducted by the team.

10. Information lawfully obtained by a member or seconded member while part of
ajointinvestigationteam whichis not otherwise available tothe competentauthorities
of the Member States concerned may be used for the following purposes:

(a) for the purposes for which the team has been set up;

(b) subject to the prior consent of the Member State where the information
became available, for detecting, investigation and prosecuting other criminal
offences. Such consent may be withheld only in cases where such use would
endanger criminal investigationsin the Member State concerned orin respect
of which that Member State could refuse mutual assistance;

(c) for preventing an immediate and serious threat to public security, and without
prejudice to subparagraph (b) if subsequently a criminal investigation is
opened;
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(d) for other purposes to the extent that this is agreed between Member States
setting up the team.

11. This Article shall be without prejudice to any other existing provisions or
arrangements on the setting up or operation of joint investigation teams.

12. To the extent that the laws of the Member States concerned or the provisions
of any legal instrument applicable between them permit, arrangements may be agreed
for persons other than representatives of the competent authorities of the Member
States setting up the joint investigation team to take partin the activities of the team.
Such persons may, for example, include officials of bodies set up pursuant to the
Treaty on European Union. The rights conferred upon the members or seconded
members of the team by virtue of this Article shall not apply to these persons unless
the agreement expressly states otherwise.

Article 14
Covert investigations

1. The requesting and the requested Member State may agree to assist one another
in the conduct of investigations into crime by officers acting under covert or false
identity (covert investigations).

2. The decision on the request is taken in each individual case by the competent
authorities of the requested Member State with due regard to its national law and
procedures. The duration of the covert investigation, the detailed conditions, and
the legal status of the officers concerned during covert investigations shall be agreed
between the Member States with due regard to their national law and procedures.

3. Covert investigations shall take place in accordance with the national law and
procedures of the Member States on the territory of which the covert investigation
takes place. The Member States involved shall cooperate to ensure that the covert
investigation is prepared and supervised and to make arrangements for the security
of the officers acting under covert or false identity.

4. When giving the notification provided for in Article 27(2), any Member State may
declare that it is not bound by this Article. Such a declaration may be withdrawn at
any time.

Article 15
Criminal liability regarding officials

During the operations referred to in Articles 12, 13 and 14, officials from a Member
State other than the Member State of operation shall be regarded as officials of the
Member State of operation with respect of offences committed against them or by
them.

Article 16
Civil liability regarding officials

1. Where, in accordance with Articles 12, 13 and 14, officials of a Member State are
operating in another Member State, the first Member State shall be liable for any
damage caused by them during their operations, in accordance with the law of the
Member State in whose territory they are operating.

2. The Member State in whose territory the damage referred to in paragraph 1 was
caused shall make good such damage under the conditions applicable to damage
caused by its own officials.
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3. The Member State whose officials have caused damage to any person in the
territory of another Member State shall reimburse the latter in full any sums it has
paid to the victims or persons entitled on their behalf.

4. Without prejudice to the exercise of its rights vis-a-vis third parties and with the
exception of paragraph 3, each Member State shall refrain in the case provided for
in paragraph 1 from requesting reimbursement of damages it has sustained from
another Member State.

TITLE 1
INTERCEPTION OF TELECOMMUNICATIONS
Article 17
Authorities competent to order interception of telecommunications

For the purpose of the application of the provisions of Articles 18, 19 and 20,
‘competent authority’ shall mean a judicial authority, or, where judicial authorities
have no competence in the area covered by those provisions, an equivalent competent
authority, specified pursuant to Article 24(1)(e) and acting for the purpose of a
criminal investigation.

Article 18
Requests for interception of telecommunications

1. For the purpose of a criminal investigation, a competent authority in the
requesting Member State may, in accordance with the requirements of its national
law, make a request to a competent authority in the requested Member State for:

(a) the interception and immediate transmission to the requesting Member State
of telecommunications; or

(b) the interception, recording and subsequent transmission to the requesting
Member State of the recording of telecommunications.

2. Requests under paragraph 1 may be made in relation to the use of means of
telecommunications by the subject of the interception, if this subject is present in:

(a) the requesting Member State and the requesting Member State needs the
technical assistance of the requested Member State to intercept his or her
communications;

(b) the requesting Member State and his or her communications can be intercepted
in that Member State;

(c) a third Member State which has been informed pursuant to Article 20(2)(a)
and the requesting Member State needs the technical assistance of the
requested Member State to intercept his or her communications.

3. By way of derogation from Article 14 of the European Mutual Assistance
Convention and Article 37 of the Benelux Treaty, requests under this Article shall
include the following:

(a) an indication of the authority making the request;

(b) confirmation that a lawful interception order or warrant has been issued in
connection with a criminal investigation;

(c) information for the purpose of identifying the subject of this interception;

(d) an indication of the criminal conduct under investigation;

134



Sch. 1 [No. 7.] Criminal Justice (Mutual Assis- [2008.]
tance) Act 2008

(e) the desired duration of the interception; and

(f) if possible, the provision of sufficient technical data, in particular the relevant
network connection number, to ensure that the request can be met.

4. In the case of a request pursuant to paragraph 2(b), a request shall also include
a summary of the facts. The requested Member State may require any further infor-
mation to enable it to decide whether the requested measure would be taken by it
in a similar national case.

5. The requested Member State shall undertake to comply with requests under
paragraph 1(a):

(a) in the case of a request pursuant to paragraph 2(a) and 2(c), on being provided
with the information in paragraph 3. The requested Member State may allow
the interception to proceed without further formality;

(b) in the case of a request pursuant to paragraph 2(b), on being provided with
the information in paragraphs 3 and 4 and where the requested measure
would be taken by it in a similar national case. The requested Member State
may make its consent subject to any conditions which would have to be
observed in a similar national case.

6. Where immediate transmission is not possible, the requested Member State shall
undertake to comply with requests under paragraph 1(b) on being provided with the
information in paragraphs 3 and 4 and where the requested measure would be taken
by it in a similar national case. The requested Member State may make its consent
subject to any condition which would have to be observed in a similar national case.

7. When giving the notification provided for in Article 27(2), any Member State may
declare that it is bound by paragraph 6 only when it is unable to provide immediate
transmission. In this case the other Member State may apply the principle of reci-
procity.

8. When making a request under paragraph 1(b), the requesting Member State may,
where it has a particular reason to do so, also request a transcription of the recording.
The requested Member State shall consider such requests in accordance with its
national law and procedures.

9. The Member State receiving the information provided under paragraphs 3 and 4
shall keep that information confidential in accordance with its national law.

Article 19

Interceptions of telecommunications on national territory by the use of service
providers

1. Member States shall ensure that systems of telecommunications services operated
via a gateway on their territory, which for the lawful interception of the communica-
tions of a subject present in another Member State are not directly accessible on the
territory of the latter, may be made directly accessible for the lawful interception by
that Member State through the intermediary of a designated service provider present
on its territory.

2. In the case referred to in paragraph 1, the competent authorities of a Member
State shall be entitled, for the purposes of a criminal investigation and in accordance
with applicable national law and provided that the subject of the interception is
present in that Member State, to carry out the interception through the intermediary
of a designated service provider present on its territory without involving the Member
State on whose territory the gateway is located.
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3. Paragraph 2 shall also apply where the interception is carried out upon a request
made pursuant to Article 18(2)(b).

4. Nothing in this Article shall prevent a Member State from making a request to
the Member State on whose territory the gateway is located for the lawful interception
of telecommunications in accordance with Article 18, in particular where there is no
intermediary in the requesting Member State.

Article 20

Interception of telecommunications without the technical assistance of another
Member State

1. Without prejudice to the general principles of international law as well as to the
provisions of Article 18(2)(c), the obligations under this Article shall apply to intercep-
tion orders made or authorised by the competent authority of one Member State in
the course of criminal investigations which present the characteristics of being an
investigation following the commission of a specific criminal offence, including
attempts in so far as they are criminalised under national law, in order to identify
and arrest, charge, prosecute or deliver judgment on those responsible.

2. Where for the purpose of a criminal investigation, the interception of telecom-
munications is authorised by the competent authority of one Member State (the
‘intercepting Member State’), and the telecommunication address of the subject
specified in the interception order is being used on the territory of another Member
State (the ‘notified Member State’) from which no technical assistance is needed to
carry out the interception, the intercepting Member State shall inform the notified
Member State of the interception:

(a) priortotheinterceptionincases whereit knows when orderingtheinterception
that the subject is on the territory of the notified Member State;

(b) in other cases, immediately after it becomes aware that the subject of the
interception is on the territory of the notified Member State.

3. The information to be notified by the intercepting Member State shall include:
(a) an indication of the authority ordering the interception;

(b) confirmation that a lawful interception order has been issued in connection
with a criminal investigation;

(c) information for the purpose of identifying the subject of the interception;
(d) an indication of the criminal conduct under investigation; and
(e) the expected duration of the interception.

4.The following shall apply where a Member State is notified pursuant to paragraphs
2 and 3:

(a) Upon receipt of the information provided under paragraph 3 the competent
authority of the notified Member State shall, without delay, and at the latest
within 96 hours, reply to the intercepting Member State, with a view to:

(i) allowing the interception to be carried out or to be continued. The notified
Member State may make its consent subject to any conditions which would
have to be observed in a similar national case;

(ii) requiring the interception not to be carried out or to be terminated where
the interception would not be permissible pursuant to the national law
of the notified Member State, or for the reasons specified in Article 2 of
the European Mutual Assistance Convention. Where the notified Member
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State imposes such a requirement, it shall give reasons for its decision in
writing;

(iii) in cases referred to in point (ii), requiring that any material already
intercepted while the subject was on its territory may not be used, or may
only be used under conditions which it shall specify. The notified Member
State shall inform the intercepting Member State of the reasons justifying
the said conditions;

(iv) requiring a short extension, of up to a maximum period of eight days, to
the original 96-hour deadline, to be agreed with the intercepting Member
State, in order to carry out internal procedures under its national law.
The notified Member State shall communicate, in writing, to the intercept-
ing Member State, the conditions which, pursuant to its national law,
justify the requested extension of the deadline.

(b) Until a decision has been taken by the notified Member State pursuant to
points (i) or (ii) of subparagraph (a), the intercepting Member State:

(i) may continue the interception; and
(ii) may not use the material already intercepted, except:
— if otherwise agreed between the Member States concerned; or

— for taking urgent measures to prevent an immediate and serious threat
to public security. The notified Member State shall be informed of any
such use and the reasons justifying it.

(c) The notified Member State may request a summary of the facts of the case
and any further information necessary to enable it to decide whether inter-
ception would be authorised in a similar national case. Such a request does
not affect the application of subparagraph (b), unless otherwise agreed
between the notified Member State and the intercepting Member State.

(d) The Member States shall take the necessary measures to ensure that a reply
can be given within the 96-hour period. To this end they shall designate
contact points, on duty twenty-four hours a day, and include them in their
statements under Article 24(1)(e).

5. The notified Member State shall keep the information provided under paragraph
3 confidential in accordance with its national law.

6. Where the intercepting Member State is of the opinion that the information to
be provided under paragraph 3 is of a particularly sensitive nature, it may be trans-
mitted to the competent authority through a specific authority where that has been
agreed on a bilateral basis between the Member States concerned.

7. When giving its notification under Article 27(2), or at any time thereafter, any
Member State may declare that it will not be necessary to provide it with information
on interceptions as envisaged in this Article.

Article 21
Responsibility for charges made by telecommunications operators

Costs which are incurred by telecommunications operators or service providers in
executing requests pursuant to Article 18 shall be borne by the requesting Member
State.

Article 22

Bilateral arrangements
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Nothing in this Title shall preclude any bilateral or multilateral arrangements
between Member States for the purpose of facilitating the exploitation of present
and future technical possibilities regarding the lawful interception of telecommunica-
tions.

TITLE IV
Article 23
Personal data protection

1. Personal data communicated under this Convention may be used by the Member
State to which they have been transferred:

(a) for the purpose of proceedings to which this Convention applies;

(b) forotherjudicialand administrative proceedings directly related to proceedings
referred to under point (a);

(c) for preventing an immediate and serious threat to public security;

(d) for any other purpose, only with the prior consent of the communicating
Member State, unless the Member State concerned has obtained the consent
of the data subject.

2. This Article shall also apply to personal data not communicated but obtained
otherwise under this Convention.

3. In the circumstances of the particular case, the communicating Member State
may require the Member State to which the personal data have been transferred to
give information on the use made of the data.

4. Where conditions on the use of personal data have been imposed pursuant to
Articles 7(2), 18(5)(b), 18(6) or 20(4), these conditions shall prevail. Where no such
conditions have been imposed, this Article shall apply.

5. The provisions of Article 13(10) shall take precedence over this Article regarding
information obtained under Article 13.

6. This Article does not apply to personal data obtained by a Member State under
this Convention and originating from that Member State.

7. Luxembourg may, when signing the Convention, declare that where personal data
are communicated by Luxembourg under this Convention to another Member State,
the following applies:

Luxembourg may, subject to paragraph 1(c), in the circumstances of a particular
case require that unless that Member State concerned has obtained the
consent of the data subject, the personal data may only be used for the
purposes referred to in paragraph 1(a) and (b) with the prior consent of
Luxembourg in respect of proceedings for which Luxembourg could have
refused or limited the transmission or use of the personal data in accordance
with the provisions of this Convention or the instruments referred to in
Article 1.

If, in a particular case, Luxembourg refuses to give its consent to a request from
a Member State pursuant to the provisions of paragraph 1, it must give
reasons for its decision in writing.

TITLE V

FINAL PROVISIONS
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Article 24
Statements

1. When giving the notification referred to in Article 27(2), each Member State shall
make a statement naming the authorities which, in addition to those already indicated
in the European Mutual Assistance Convention and the Benelux Treaty, are competent
for the application of this Convention and the application between the Member States
of the provisions on mutual assistance in criminal matters of the instruments referred
to in Article 1(1), including in particular:

(a) the competent administrative authorities within the meaning of Article 3(1),
if any;

(b) one or more central authorities for the purposes of applying Article 6 as well
as the authorities competent to deal with the requests referred to in Article
6(8);

(c) the police or customs authorities competent for the purpose of Article 6(5),
if any;

(d) the administrative authorities competent for the purposes of Article 6(6), if
any; and

(e) the authority or authorities competent for the purposes of the application of
Articles 18 and 19 and Article 20(1) to (5).

2. Statements made in accordance with paragraph 1 may be amended in whole or
in part at any time by the same procedure.

Article 25
Reservations

No reservations may be entered in respect of this Convention, other than those for
which it makes express provision.

Article 26
Territorial application

The application of this Convention to Gibraltar will take effect upon extension of
the European Mutual Assistance Convention to Gibraltar.

The United Kingdom shall notify in writing the President of the Council when it
wishes to apply the Convention to the Channel Islands and the Isle of Man following
extension of the European Mutual Assistance Convention to those territories. A
decision on this request shall be taken by the Council acting with the unanimity of
its members.

Article 27
Entry into force

1. This Convention shall be subject to adoption by the Member States in accordance
with their respective constitutional requirements.

2. Member States shall notify the Secretary-General of the Council of the European
Union of the completion of the constitutional procedures for the adoption of this
Convention.

3. This Convention shall, 90 days after the notification referred to in paragraph 2
by the State, member of the European Union at the time of adoption by the Council
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of the Act establishing this Convention, which is the eighth to complete this formality,
enter into force for the eight Member States concerned.

4. Any notification by a Member State subsequent to the receipt of the eighth
notification referred to in paragraph 2 shall have the effect that, 90 days after the
subsequent notification, this Convention shall enterinto force as between this Member
State and those Member States for which the Convention has already entered into
force.

5. Before the Convention has entered into force pursuant to paragraph 3, any
Member State may, when giving the notification referred to in paragraph 2 or at any
time thereafter, declare that it will apply this Convention in its relations with Member
States which have made the same declaration. Such declarations shall take effect 90
days after the date of deposit thereof.

6. This Convention shall apply to mutual assistance initiated after the date on which
it has entered into force, or is applied pursuant to paragraph 5, between the Member
States concerned.

Article 28
Accession of new Member States

1. This Convention shall be open to accession by any State which becomes a member
of the European Union.

2. The text of this Convention in the language of the acceding State, drawn up by
the Council of the European Union, shall be authentic.

3. The instruments of accession shall be deposited with the depositary.

4. This Convention shall enter into force with respect to any State which accedes
to it 90 days after the deposit of its instrument of accession or on the date of entry
into force of this Convention if it has not already entered into force at the time of
expiry of the said period of 90 days.

5. Where this Convention is not yet in force at the time of the deposit of their
instrument of accession, Article 27(5) shall apply to acceding Member States.

Article 29
Entry into force for Iceland and Norway

1. Without prejudice to Article 8 of the Agreement concluded by the Council of the
European Union and the Republic of Iceland and the Kingdom of Norway concerning
the latters’ association with the implementation, application and development of the
Schengen acquis (the ‘Association Agreement’), the provisions referred to in Article
2(1) shall enter into force for Iceland and Norway 90 days after the receipt by the
Council and the Commission of the information pursuant to Article 8(2) of the Associ-
ation Agreement upon fulfilment of their constitutional requirements, in their mutual
relations with any Member State for which this Convention has already entered into
force pursuant to Article 27(3) or (4).

2. Any entry into force of this Convention for a Member State after the date of entry
into force of the provisions referred to in Article 2(1) for Iceland and Norway, shall
render these provisions also applicable in the mutual relations between that Member
State and Iceland and Norway.

3. The provisions referred to in Article 2(1) shall in any event not become binding
on Iceland and Norway before the date to be fixed pursuant to Article 15(4) of the
Association Agreement.
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4. Without prejudice to paragraphs 1, 2 and 3 above, the provisions referred to in
Article 2(1) shall enter into force for Iceland and Norway not later than on the date
of entry into force of this Convention for the fifteenth State, being a member of the
European Union at the time of the adoption by the Council of the Act establishing
this Convention.

Article 30
Depositary

1.The Secretary-General of the Council of the European Union shall act as depositary
of this Convention.

2. The depositary shall publish in the Official Journal of the Euro pean Communities
information on the progress of adoptions and accessions, statements and reservations
and also any other notification concerning this Convention.

Done at Brussels on the twenty-ninth day of May in the year two thousand in a
single original in the Danish, Dutch, English, Finnish, French, German, Greek, Irish,
Italian, Portuguese, Spanish and Swedish languages, all texts being equally authentic,
such original being deposited in the archives of the General Secretariat of the Council
of the European Union. The Secretary-General shall forward a certified copy thereof
to each Member State.

Council Declaration on Article 10(9)

When considering the adoption of an instrument as referred to in Article 10(9), the
Council shall respect Member States’ obligations under the European Convention on
Human Rights.

Declaration by the United Kingdom on Article 20
This Declaration shall form an agreed, integral part of the Convention.

In the United Kingdom, Article 20 will apply in respect of interception warrants
issued by the Secretary of State to the police service or HM Customs & Excise where,
in accordance with national law on the interception of communications, the stated
purpose of the warrant is the detection of serious crime. It will also apply to such
warrants issued to the Security Service where, in accordance with national law, it is
actinginsupport of an investigation presenting the characteristics described in Article
20(1).

SCHEDULE 2

Text or 2001 ProTvocoL

THE HIGH CONTRACTING PARTIES to this Protocol, Member States of the European
Union,

REFERRING to the Council Act of 16 October 2001 establishing the Protocol to the
Convention on Mutual Assistance in Criminal Matters between the Member States of
the European Union,

TAKING ACCOUNT of the conclusions adopted at the European Council held in
Tampere on 15 and 16 October 1999, and of the need to implement them immediately
in order to achieve an area of freedom, security and justice,
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BEARING IN MIND the recommendations made by the experts when presenting the
mutual evaluation reports based on Council Joint Action 97/827/JHA of 5 December
1997 establishing a mechanism for evaluating the application and implementation at
national level of international undertakings in the fight against organised crime,

CONVINCED of the need for additional measures in the field of mutual assistance
in criminal matters for the purpose of the fight against crime, including in particular
organised crime, money laundering and financial crime,

HAVE AGREED UPON THE FOLLOWING PROVISIONS, which shall be annexed to, and
form an integral part of, the Convention on Mutual Assistance in Criminal Matters
between the Member States of the European Union of 29 May 2000, hereinafter
referred to as the 2000 Mutual Assistance Convention:

Article 1
Request for information on bank accounts

1. Each Member State shall, under the conditions set out in this Article, take the
measures necessary to determine, in answer to a request sent by another Member
State, whether a natural or legal person that is the subject of a criminal investigation
holds or controls one or more accounts, of whatever nature, in any bank located in
its territory and, if so, provide all the details of the identified accounts.

The information shall also, if requested and to the extent that it can be provided
within a reasonable time, include accounts for which the person that is the subject
of the proceedings has powers of attorney.

2. The obligation set out in this Article shall apply only to the extent that the
information is in the possession of the bank keeping the account.

3. The obligation set out in this Article shall apply only if the investigation concerns:

— an offence punishable by a penalty involving deprivation of liberty or a detention
order of a maximum period of at least four years in the requesting State and
at least two years in the requested State, or

— an offence referred to in Article 2 of the 1995 Convention on the Establishment
of a European Police Office (Europol Convention), or in the Annex to that
Convention, as amended, or

— to the extent that it may not be covered by the Europol Convention, an offence
referred to in the 1995 Convention on the Protection of the European
Communities' Financial Interests, the 1996 Protocol thereto, or the 1997
Second Protocol thereto.

4. The authority making the request shall, in the request:

— state why it considers that the requested information is likely to be of
substantial value for the purpose of the investigation into the offence,

— state on what grounds it presumes that banks in the requested Member State
hold the account and, to the extent available, which banks may be involved,

— include any information available which may facilitate the execution of the
request.

5. Member States may make the execution of a request according to this Article
dependent on the same conditions as they apply in respect of requests for search and
seizure.

6. The Council may decide, pursuant to Article 34(2)(c) of the Treaty of European
Union, to extend the scope of paragraph 3.
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Article 2
Requests for information on banking transactions

1. On request by the requesting State, the requested State shall provide the
particulars of specified bank accounts and of banking operations which have been
carried out during a specified period through one or more accounts specified in the
request, including the particulars of any sending or recipient account.

2. The obligation set out in this Article shall apply only to the extent that the
information is in the possession of the bank holding the account.

3. The requesting Member State shall in its request indicate why it considers the
requested information relevant for the purpose of the investigation into the offence.

4. Member States may make the execution of a request according to this Article
dependent on the same conditions as they apply in respect of requests for search and
seizure.

Article 3
Requests for the monitoring of banking transactions

1. Each Member State shall undertake to ensure that, at the request of another
Member State, it is able to monitor, during a specified period, the banking operations
that are being carried out through one or more accounts specified in the request and
communicate the results thereof to the requesting Member State.

2. The requesting Member State shall in its request indicate why it considers the
requested information relevant for the purpose of the investigation into the offence.

3. The decision to monitor shall be taken in each individual case by the competent
authorities of the requested Member State, with due regard for the national law of
that Member State.

4. The practical details regarding the monitoring shall be agreed between the
competent authorities of the requesting and requested Member States.

Article 4
Confidentiality

Each Member State shall take the necessary measures to ensure that banks do not
disclose to the bank customer concerned or to other third persons that information
has been transmitted to the requesting State in accordance with Articles 1, 2 or 3 or
that an investigation is being carried out.

Article 5
Obligation to inform

If the competent authority of the requested Member State in the course of the
execution of a request for mutual assistance considers that it may be appropriate to
undertake investigations not initially foreseen, or which could not be specified when
the request was made, it shall immediately inform the requesting authority accord-
ingly in order to enable it to take further action.

Article 6
Additional requests for mutual assistance

1. Where the competent authority of the requesting Member State makes a request
for mutual assistance which is additional to an earlier request, it shall not be required
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to provide information already provided in the initial request. The additional request
shall contain information necessary for the purpose of identifying the initial request.

2. Where, in accordance with the provisions in force, the competent authority which
has made a request for mutual assistance participates in the execution of the request
in the requested Member State, it may, without prejudice to Article 6(3) of the 2000
Mutual Assistance Convention, make an additional request directly to the competent
authority of the requested Member State while present in that State.

Article 7
Banking secrecy

A Member State shall not invoke banking secrecy as a reason for refusing any
cooperation regarding a request for mutual assistance from another Member State.

Article 8
Fiscal offences

1. Mutual assistance may not be refused solely on the ground that the request
concerns an offence which the requested Member State considers a fiscal offence.

2. If a Member State has made the execution of a request for search and seizure
dependent on the condition that the offence giving rise to the request is also
punishable under its law, this condition shall be fulfilled, with regard to offences
referred to in paragraph 1, if the offence corresponds to an offence of the same nature
under its law.

The request may not be refused on the ground that the law of the requested Member
State does not impose the same kind of tax or duty or does not contain a tax, duty,
customs and exchange regulation of the same kind as the law of the requesting
Member State.

3. Article 50 of the Schengen Implementation Convention is hereby repealed.
Article 9
Political offences

1. For the purposes of mutual legal assistance between Member States, no offence
may be regarded by the requested Member State as a political offence, an offence
connected with a political offence or an offence inspired by political motives.

2. Each Member State may, when giving the notification referred to in Article 13(2),
declare that it will apply paragraph 1 only in relation to:

(a) the offences referred to in Articles 1 and 2 of the European Convention on the
Suppression of Terrorism of 27 January 1977; and

(b) offences of conspiracy or association, which correspond to the description of
behaviour referred to in Article 3(4) of the Convention of 27 September 1996
relating to extradition between the Member States of the European Union,
to commit one or more of the offences referred to in Articles 1 and 2 of the
European Convention on the Suppression of Terrorism.

3. Reservations made pursuant to Article 13 of the European Convention on the
Suppression of Terrorism shall not apply to mutual legal assistance between Member
States.

Article 10

Forwarding refusals to the Council and involvement of Eurojust
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1. If a request is refused on the basis of:

— Article 2(b) of the European Mutual Assistance Convention or Article 22(2)(b)
of the Benelux Treaty, or

— Article 51 of the Schengen Implementation Convention or Article 5 of the
European Mutual Assistance Convention, or

— Article 1(5) or Article 2(4) of this Protocol,

and the requesting Member State maintains its request, and no solution can be
found, the reasoned decision to refuse the request shall be forwarded to the Council
for information by the requested Member State, for possible evaluation of the func-
tioning of judicial cooperation between Member States.

2.The competent authorities of the requesting Member State may report to Eurojust,
once it has been established, any problem encountered concerning the execution of
a request in relation to the provisions referred to in paragraph 1 for a possible prac-
tical solutioninaccordance withthe provisionslaiddownintheinstrumentestablishing
Eurojust.

Article 11
Reservations

No reservations may be entered in respect of this Protocol, other than those
provided for in Article 9(2).

Article 12
Territorial application

The application of this Protocol to Gibraltar will take effect when the 2000 Mutual
Assistance Convention has taken effect in Gibraltar, in accordance with Article 26 of
that Convention.

Article 13
Entry into force

1. This Protocol shall be subject to adoption by the Member States in accordance
with their respective constitutional requirements.

2. Member States shall notify the Secretary-General of the Council of the European
Union of the completion of the constitutional procedures for the adoption of this
Protocol.

3. This Protocol shall enter into force in the eight Member States concerned 90 days
after the notification referred to in paragraph 2 by the State, member of the European
Union at the time of adoption by the Council of the Act establishing this Protocol,
which is the eighth to complete that formality. If, however, the 2000 Mutual Assistance
Convention has not entered into force on that date, this Protocol shall enter into
force on the date on which that Convention enters into force.

4. Any notification by a Member State subsequent to the entry into force of this
Protocol under paragraph 3 shall have the effect that, 90 days after such notification,
this Protocol shall enter into force as between that Member State and those Member
States for which this Protocol has already entered into force.

5. Before the entry into force of this Protocol pursuant to paragraph 3, any Member
State may, when giving the notification referred to in paragraph 2 or at any time
thereafter, declare that it will apply this Protocol in its relations with Member States
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which have made the same declaration. Such declarations shall take effect 90 days
after the date of deposit thereof.

6. Notwithstanding paragraphs 3 to 5, the entry into force or application of this
Protocol shall not take effect in relations between any two Member States before
the entry into force or application of the 2000 Mutual Assistance Convention between
these Member States.

7. This Protocol shall apply to mutual assistance initiated after the date on which
it entersinto force, oris applied pursuant to paragraph 5, between the Member States
concerned.

Article 14
Acceding States

1. This Protocol shall be open to accession by any State which becomes a member
of the European Union and which accedes to the 2000 Mutual Assistance Convention.

2. The text of this Protocol in the language of the acceding State, drawn up by the
Council of the European Union, shall be authentic.

3. The instruments of accession shall be deposited with the depositary.

4. This Protocol shall enter into force with respect to any State which accedes to it
90 days after the deposit of its instrument of accession or on the date of entry into
force of this Protocol if it has not already entered into force at the time of expiry of
the said period of 90 days.

5. Where this Protocol is not yet in force at the time of the deposit of their instru-
ment of accession, Article 13(5) shall apply to acceding Member States.

6. Notwithstanding paragraphs 4 and 5, the entry into force or application of this
Protocol with respect to the acceding State shall not take effect before the entry into
force or application of the 2000 Mutual Assistance Convention with respect to that
State.

Article 15
Position of Iceland and Norway

Article 8 shall constitute measures amending or based upon the provisions referred
toin Annex A to the Agreement concluded by the Council of the European Union with
the Republic of Iceland and the Kingdom of Norway concerning the latters' association
with the implementation, application and development of the Schengen acquis
(hereinafter referred to as the é‘Association Agreement’).

Article 16
Entry into force for Iceland and Norway

1. Without prejudice to Article 8 of the Association Agreement, the provision referred
to in Article 15 shall enter into force for Iceland and Norway 90 days after the receipt
by the Council and the Commission of the information pursuant to Article 8(2) of the
Association Agreement upon fulfilment of their constitutional requirements, in their
mutual relations with any Member State for which this Protocol has already entered
into force pursuant to Article 13(3) or (4).

2. Any entry into force of this Protocol for a Member State after the date of entry
into force of the provision referred to in Article 15 for Iceland and Norway, shall
render that provision also applicable in the mutual relations between that Member
State and Iceland and Norway.
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3. The provision referred to in Article 15 shall in any event not become binding on
Iceland and Norway before the entry into force of the provisions referred to in Article
2(1) of the 2000 Mutual Assistance Convention with respect to those two States.

4. Without prejudice to paragraphs 1, 2 and 3, the provision referred to in Article
15 shall enter into force for Iceland and Norway not later than on the date of entry
into force of this Protocol for the fifteenth State, being a member of the European
Union at the time of the adoption by the Council of the Act establishing this Protocol.

Article 17
Depositary

The Secretary-General of the Council of the European Union shall act as depositary
of this Protocol. The depositary shall publish in the Official Journal of the European
Communities information on the progress of adoptions and accessions, declarations
and also any other notification concerning this Protocol.

IN WITNESS WHEREOF, the undersigned plenipotentiaries have hereunto set their
hands. Done at Luxembourg, on 16 October 2001 in a single original in the Danish,
Dutch, English, Finnish, French, German, Greek, Irish, Italian, Portuguese, Spanish
and Swedish languages, each text being equally authentic, the original being
deposited in the archives of the General Secretariat of the Council of the European
Union. The Secretary-General shall forward a certified copy thereof to each Member
State.

SCHEDULE 3

TexT oF AGREEMENT WITH |ICELAND AND NORWAY

THE EUROPEAN UNION, on the one hand, and THE REPUBLIC OF ICELAND and THE
KINGDOM OF NORWAY, on the other hand, hereinafter referred to as ‘the Contracting
Parties',

WISHING to improve judicial cooperation in criminal matters between the Member
States of the European Union and Iceland and Norway, without prejudice to the rules
protecting individual freedom,

CONSIDERING that current relationships among the Contracting Parties require
close cooperation in the fight against crime,

POINTING OUT the Contracting Parties’” common interest in ensuring that mutual
assistance between the Member States of the European Union and Iceland and Norway
is provided in a fast and efficient manner compatible with the basic principles of their
national law, and in compliance with the individual rights and principles of the Euro-
pean Convention for the Protection of Human Rights and Fundamental Freedoms,
signed at Rome on 4 November 1950,

EXPRESSING their mutual confidence in the structure and functioning of their legal
systems and in the ability of all Contracting Parties to guarantee a fair trial,

RESOLVED to supplement the European Convention on Mutual Assistance in Criminal
Matters of 20 April 1959 and other Conventions in force in this area, by an Agreement
between the European Union, Iceland and Norway,

RECOGNISING that the provisions of those Conventions remain applicable for all
matters not covered by this Agreement,
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RECALLING that this Agreement, including Annex | thereto, regulates mutual assis-
tance in criminal matters, based on the principles of the Convention of 20 April 1959,

CONSIDERING that in Article 2 paragraph 1 of the Convention of 29 May 2000 on
Mutual Assistance in Criminal Matters between the Member States of the European
Union, and in Article 15 of the Protocol of 16 October 2001 thereto, the provisions
have been identified which constitute a development of the Schengen acquis, and
which therefore have been accepted by Iceland and Norway by virtue of their obliga-
tions under the Agreement of 18 May 1999 concluded by the Council of the European
Union, the Republic of Iceland and the Kingdom of Norway on the latters' association
with the application, implementation and development of the provisions of the
Schengen acquis,

CONSIDERING that Iceland and Norway have expressed their wish to enter into an
agreement enabling them to apply also the other provisions of the 2000 Mutual
Assistance Convention and of the 2001 Protocol in their relations with the Member
States of the European Union,

CONSIDERING that the European Union also considers it necessary to have such an
agreement in place,

HAVE AGREED AS FOLLOWS:
Article 1

1.Subjecttothe provisions of this Agreement, the content of the following provisions
of the Convention of 29 May 2000, established by the Council of the European Union
in accordance with Article 34 of the Treaty on European Union, on Mutual Assistance
in Criminal Matters between the Member States of the European Union, hereinafter
referred to as ‘the EU Mutual Assistance Convention', shall be applicable in the rela-
tions between the Republic of Iceland and the Kingdom of Norway and in the mutual
relations between each of these States and the Member States of the European Union:

Articles 4, 8, 9, 10, 11, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 25 and 26, as well as
Articles 1 and 24 to the extent that they are relevant for any of those other Articles.

2.Subjecttothe provisions of this Agreement, the content of the following provisions
of the Protocol of 16 October 2001, established by the Council of the European Union
in accordance with Article 34 of the Treaty on European Union, to the Convention on
Mutual Assistance in Criminal Matters between the Member States of the European
Union, hereinafter referred to as ‘the EU Mutual Assistance Protocol’, shall be appli-
cable in the relations between the Republic of Iceland and the Kingdom of Norway
and in the mutual relations between each of these States and the Member States of
the European Union:

Articles 1 (paragraphs 1to5),2,3,4,5,6,7,9,11 and 12.

3. The declarations made by Member States under Articles 9(6), 10(9), 14(4), 18(7)
and 20(7) of the EU Mutual Assistance Convention and Article 9(2) of the EU Mutual
Assistance Protocol shall also be applicable in the relations with the Republic of
Iceland and the Kingdom of Norway.

Article 2

1. The Contracting Parties, in order to achieve the objective of arriving at as uniform
an application and interpretation as possible of the provisions referred to in Article
1, shall keep under constant review the development of the case-law of the Court of
Justice of the European Communities, as well as the development of the case-law of
the competent courts of Iceland and Norway relating to such provisions. To this end
a mechanism shall be set up to ensure regular mutual transmission of such case-law.
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2. Iceland and Norway shall be entitled to submit statements of case or written
observations to the Court of Justice in cases where a question has been referred to
it by a court or tribunal of a Member State for a preliminary ruling concerning the
interpretation of any provisions referred to in Article 1.

Article 3

If a request is refused, Norway or Iceland may ask the requested Member State to
report to Eurojust any problem encountered concerning the execution of the request,
for a possible practical solution.

Article 4

Any dispute between either Iceland or Norway and a Member State of the European
Union regarding the interpretation or the application of this Agreement or of any of
the provisions referred to in Article 1 thereof may be referred by a Party to the dispute
to a meeting of representatives of the governments of the Member States of the
European Union and of Iceland and Norway, with a view to its settlement within six
months.

Article 5

The Contracting Parties agree to carry out a common review of this Agreement no
later than five years after its entry into force. The review shall in particular address
the practical implementation, interpretation and development of the Agreement and
may also include issues such as the consequences of further development of the
European Union relating to the subject matter of this Agreement.

Article 6

1.The Contracting Parties shall notify each other of the completion of the procedures
required to express their consent to be bound to this Agreement.

2. When giving their notification under paragraph 1 or, if so provided, at any time
thereafter, Iceland and Norway may make any of the declarations provided for in
Articles 9(6), 10(9), 14(4), 18(7) and 20(7) of the EU Mutual Assistance Convention
and Article 9(2) of the EU Mutual Assistance Protocol.

3. As far as the relevant provisions of the EU Mutual Assistance Convention are
concerned, this Agreement shall enter into force on the first day of the third month
following the day on which the Secretary-General of the Council of the European
Union establishes that all formal requirements concerning the expression of the
consent by or on behalf of the Parties to this Agreement have been fulfilled, or on
the date on which the EU Mutual Assistance Convention entersinto force in accordance
with Article 27(3) thereof, if such date is later. As far as the relevant provisions of
the EU Mutual Assistance Convention are concerned, the entry into force of this
Agreement creates rights and obligations between Iceland and Norway and between
Iceland, Norway and those EU Member States in respect of which the EU Mutual
Assistance Convention has entered into force.

4. As far as the relevant provisions of the EU Mutual Assistance Protocol are
concerned, this Agreement shall enter into force on the first day of the third month
following the day on which the Secretary-General of the Council of the European
Union establishes that all formal requirements concerning the expression of the
consent by or on behalf of the Parties to this Agreement have been fulfilled, or on
the date on which the EU Mutual Assistance Protocol enters into force in accordance
with Article 13(3) thereof, if such date is later. As far as the relevant provisions of
the EU Mutual Assistance Protocol are concerned, the entry into force of this Agree-
ment createsrights and obligations between Iceland and Norway and between Iceland,
Norway and those EU Member States in respect of which the EU Mutual Assistance
Protocol has entered into force.
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5. Subsequently, such rights and obligations shall come into being between Norway,
Iceland and other EU Member States as from the dates on which the EU Mutual
Assistance Convention and/or the EU Mutual Assistance Protocol enter into force for
such other EU Member States.

6. This Agreement shall apply only to mutual assistance procedures initiated after
the date on which it creates rights and obligations by virtue of paragraphs 3 and 4.

Article 7

Accession by new Member States of the European Union to the EU Mutual Assistance
Convention and/or to the EU Mutual Assistance Protocol shall create rights and obli-
gations under this Agreement between those new Member States and Iceland and
Norway.

Article 8

1. This Agreement may be terminated by the Contracting Parties. In the event of
termination by either Iceland or Norway, this Agreement shall remainin force between
the European Union and the State for which it has not been terminated.

2. Termination of this Agreement pursuant to paragraph 1 shall take effect six
months after the deposit of the notification of termination. Procedures for complying
with requests for mutual legal assistance still pending at that date shall be completed
in accordance with the provisions of this Agreement.

3. This Agreement shall be terminated in the event of termination of the Agreement
of 18 May 1999 concluded by the Council of the European Union, the Republic of
Iceland and the Kingdom of Norway on the latters' association with the application,
implementation and development of the Schengen acquis.

4. Termination of this Agreement pursuant to paragraph 3 shall take effect for the
same Party or Parties and on the same date as the termination of the Agreement of
18 May 1999 referred to in paragraph 3.

Article 9

1. The Secretary-General of the Council of the European Union shall act as the
depository of this Agreement.

2.The depository shall make publicinformation on any notification made concerning
this Agreement.

Article 10

This Agreement shall be drawn up in one single copy in the Danish, Dutch, English,
Finnish, French, German, Greek, Icelandic, Irish, Italian, Norwegian, Portuguese,
Spanish and Swedish languages, each text being equally authentic.

Done at Brussels, this nineteenth day of December, in the year two thousand and
three.

ANNEX |
Application to Gibraltar

The United Kingdom of Great Britain and Northern Ireland, as Member State
responsible for Gibraltar, including its external relations, confirms that this Agreement
will take effect in the territory upon extension of the 2000 EU Mutual Assistance
Convention and the 2001 Protocol to Gibraltar, which is contingent upon the 1959
Council of Europe Mutual Assistance Convention having been extended to Gibraltar.
At that time, the United Kingdom will designate a relevant Gibraltarian authority as
competent for the purposes of the Agreement. Any formal communication with this
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authority will be conducted in accordance with the Agreed Arrangements between
the United Kingdom and the Kingdom of Spain relating to Gibraltar authorities in the
context of EU and EC instruments and related treaties, which were notified to the
Member States and institutions of the European Union on 19 April 2000. A copy of
these Arrangements shall be notified to the Republic of Iceland and Kingdom of Norway
by the Secretary-General of the Council of the European Union.

ANNEX 11

Declaration by the Contracting Parties to the Agreement between the European
Union and the Republic of Iceland and the Kingdom of Norway on the application
of certain provisions of the Convention of 29 May 2000 on Mutual Assistance in
Criminal Matters between the Member States of the European Union and the 2001
Protocol thereto

The Contracting Parties agree to consult, as appropriate, when the Republic of
Iceland or the Kingdom of Norway or one of the Member States of the European Union
considers that there is occasion to do so, to enable the most effective use to be made
of this Agreement, including with a view to preventing any dispute regarding the
practical implementation and interpretation of this Agreement. This consultation
shall be organised in the most convenient way, taking into account the existing
structures of cooperation.

Declaration by the Republic of Iceland and the Kingdom of Norway

The Republic of Iceland and the Kingdom of Norway declare, in view of the provisions
of the Convention of 29 May 2000 on Mutual Assistance in Criminal Matters enabling
direct contact between judicial authorities, that their competent judicial authorities
wish, where appropriate, to make requisite enquiries through the contact points of
the European Judicial Network, in order to establish which judicial authority of a
Member State of the European Union has the territorial competence for initiating
and executing requests for mutual assistance.

F82[SCHEDULE 3A

TexT oF AGREEMENT BETWEEN THE EUROPEAN UNION AND JAPAN ON MuTuAL LEGAL
AssISTANCE IN CRIMINAL MATTERS

AGREEMENT

between the European Union and Japan on mutual legal assistance in criminal
matters

THE EUROPEAN UNION,
and
JAPAN

DESIRING to establish more effective cooperation between the European Union
Member States and Japan in the area of mutual legal assistance in criminal matters,

DESIRING that such cooperation will contribute to combating crime,

REAFFIRMING their commitment to respect for justice, principles of the rule of law
and democracy, and judicial independence,

HAVE AGREED AS FOLLOWS:
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Article 1
Object and purpose

1. The requested State shall, upon request by the requesting State, provide mutual
legal assistance (hereinafter referred to as ‘assistance’) in connection with investiga-
tions, prosecutions and other proceedings, including judicial proceedings, in criminal
matters in accordance with the provisions of this Agreement.

2. This Agreement does not apply to extradition, transfer of proceedings in criminal
matters and enforcement of sentences other than confiscation provided for under
Article 25.

Article 2
Definitions
For the purpose of this Agreement:
(a) the term ‘Contracting Parties’ means the European Union and Japan;
(b) the term ‘Member State’ means a Member State of the European Union;
(c) the term ‘State’ means a Member State or Japan;
(d) the term ‘items’ means documents, records and other articles of evidence;

(e) the term ‘property’ means assets of every kind, whether corporeal or incorpo-
real, movable or immovable, tangible or intangible, and legal documents or
instruments evidencing title to or interest in such assets;

(f) the term ‘instrumentalities’ means any property used or intended to be used,
in any manner, wholly or in part, to commit a criminal offence;

(g) the term ‘proceeds’ means any property derived from or obtained, directly or
indirectly, through the commission of a criminal offence;

(h) the term ‘freezing or seizure’ means temporarily prohibiting the transfer,
conversion, disposition or movement of property or temporarily assuming
custody or control of property on the basis of an order issued by a court or
other competent authority; and

(i) the term ‘confiscation’, which includes forfeiture where applicable, means a
penalty or a measure, ordered by a court or other judicial authority following
proceedings in relation to a criminal offence or criminal offences resulting
in the final deprivation of property.

Article 3
Scope of assistance
Assistance shall include the following:
(a) taking testimony or statements;
(b) enabling the hearing by videoconference;
(c) obtaining items, including through the execution of search and seizure;
(d) obtaining records, documents or reports of bank accounts;
(e) examining persons, items or places;

(f) locating or identifying persons, items or places;
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(g) providing items in the possession of the legislative, administrative or judicial
authorities of the requested State as well as the local authorities thereof;

(h) serving documents and informing a person of an invitation to appear in the
requesting State;

(i) temporary transfer of a person in custody for testimony or other evidentiary
purposes;

(j) assisting in proceedings related to freezing or seizure and confiscation of
proceeds or instrumentalities; and

(k) any other assistance permitted under the laws of the requested State and
agreed upon between a Member State and Japan.

Article 4
Designation and responsibilities of Central Authorities

Each State shall designate the Central Authority that is the authority responsible
for sending, receiving and responding to requests for assistance, the execution of
such requests or their transmission to the authorities having jurisdiction to execute
such requests under the laws of the State. The Central Authorities shall be the
authorities listed in Annex | to this Agreement.

Article 5
Communication between Central Authorities

1. Requests for assistance under this Agreement shall be sent by the Central
Authority of the requesting State to the Central Authority of the requested State.

2. The Central Authorities of the Member States and Japan shall communicate
directly with one another for the purpose of this Agreement.

Article 6
Authorities competent to originate requests

The authorities which are competent under the laws of the States to originate
requests for assistance pursuant to this Agreement are set out in Annex Il to this
Agreement.

Article 7
Authentication

Documents transmitted by a State pursuant to this Agreement which are attested
by the signature or seal of a competent authority or the Central Authority of the State
need not be authenticated.

Article 8
Requests for assistance
1. The requesting State shall make a request in writing.

2. The requesting State may, in urgent cases, after having been in contact with the
requested State, make a request by any other reliable means of communication,
including fax or e-mail. In such cases, the requesting State shall provide supplementary
confirmation of the request in writing promptly thereafter, if the requested State so
requires.

3. A request shall include the following:
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(a) the name of the competent authority conducting the investigation, prosecution
or other proceeding, including judicial proceeding;

(b) the facts pertaining to the subject of the investigation, prosecution or other
proceeding, including judicial proceeding;

(c) the nature and stage of the investigation, prosecution or other proceeding,
including judicial proceeding;

(d) the text or a statement of the relevant laws, including applicable penalties,
of the requesting State;

(e) a description of the assistance requested; and
(f) a description of the purpose of the assistance requested.

4. A request shall, to the extent possible and relevant to the assistance requested,
include the following:

(a) information on the identity and location of any person from whom testimony,
statements or items are sought;

(b) a list of questions to be asked to the person from whom testimony or state-
ments are sought;

(c) a precise description of persons or places to be searched and of items to be
sought;

(d) adescription of why the requesting State considers that the requested records,
documents or reports of bank accounts are relevant and necessary for the
purpose of the investigation into the offence, and other information that
may facilitate the execution of the request;

(e) information regarding persons, items or places to be examined;
(f) information regarding persons, items or places to be located or identified;

(g) information on the identity and location of a person to be served with a
document or informed of an invitation, that person’s relationship to the
proceeding, and the manner in which service is to be made;

(h) information on the allowances and expenses to which a person whose
appearance is sought before the competent authority of the requesting State
will be entitled; and

(i) a precise description of proceeds or instrumentalities, the location thereof,
and the identity of the owner thereof.

5. A request shall, to the extent necessary, also include the following:

(a) adescription of any particular manner or procedure to be followed in executing
the request;

(b) a description of the reasons for confidentiality concerning the request; and

(c) any other information that should be brought to the attention of the
requested State to facilitate the execution of the request.

6. If the requested State considers that the information contained in a request for
assistance is not sufficient to meet the requirements under this Agreement to enable
the execution of the request, the requested State may request that additional infor-
mation be provided.

Article 9
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Language

Arequestand any documents attached thereto shall be accompanied by a translation
into an official language of the requested State or, in all or, in urgent cases, into a
language specified in Annex Ill to this Agreement.

Article 10
Execution of requests

1. The requested State shall promptly execute a request in accordance with the
relevant provisions of this Agreement. The competent authorities of the requested
State shall take every possible measure in their power to ensure the execution of a
request.

2. A request shall be executed by using measures that are in accordance with the
laws of the requested State. The particular manner or procedure described in the
request referred to in paragraph 4(g) or paragraph 5(a) of Article 8 shall be followed
to the extent that it is not contrary to the laws of the requested State, and where it
is practically possible. In case the execution of the request in the manner or procedure
described in the request poses a practical problem for the requested State, the
requested State shall consult with the requesting State in order to solve the practical
problem.

3. If the execution of a request is deemed to interfere with an ongoing investigation,
prosecution or other proceeding, including judicial proceeding, in the requested State,
the requested State may postpone the execution. The requested State shall inform
the requesting State of the reasons for the postponement and consult the further
procedure. Instead of postponing the execution, the requested State may make the
execution subject to conditions deemed necessary after consultations with the
requesting State. If the requesting State accepts such conditions, the requesting State
shall comply with them.

4. The requested State shall make its best efforts to keep confidential the fact that
a request has been made, the contents of the request, the outcome of the execution
of the request and other relevant information concerning the execution of the request
if such confidentiality is requested by the requesting State. If a request cannot be
executed without disclosure of such information, the requested State shall so inform
the requesting State, which shall then determine whether the request should never-
theless be executed.

5. The requested State shall respond to reasonable inquiries by the requesting State
concerning the status of the execution of a request.

6. The requested State shall promptly inform the requesting State of the result of
the execution of a request, and shall provide the requesting State with the testimony,
statements or items, obtained as a result of the execution, including any claim from
a person from whom testimony, statements or items are sought regarding immunity,
incapacity or privilege under the laws of the requesting State. The requested State
shall provide originals or, if there are reasonable grounds, certified copies of records
or documents. If a request cannot be executed in whole or in part, the requested
State shall inform the requesting State of the reasons therefore.

Article 11
Grounds for refusal of assistance
1. Assistance may be refused if the requested State considers that:

(a) a request concerns a political offence or an offence connected with a political
offence;
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(b) the execution of a request is likely to prejudice its sovereignty, security, ordre
public or other essential interests. For the purpose of this subparagraph, the
requested State may consider that the execution of a request concerning an
offence punishable by death under the laws of the requesting State or, in
the relations between one Member State, set out in Annex IV to this Agree-
ment, and Japan, an offence punishable by life imprisonment under the laws
of the requesting State, could prejudice essential interests of the requested
State, unless the requested State and the requesting State agree on the
conditions under which the request can be executed;

(c) there are well-founded reasons to suppose that the request for assistance has
been made with a view to prosecuting or punishing a person by reason of
race, religion, nationality, ethnic origin, political opinions or sex, or that such
person’s position may be prejudiced for any of those reasons;

(d) the person, who is subject to criminal investigations, prosecutions or other
proceedings, including judicial proceedings, for which the assistance is
requested, in the requesting State, has already been finally convicted or
acquitted for the same facts in a Member State or Japan; or

(e) a request does not conform to the requirements of this Agreement.

2. The requested State may refuse assistance which would necessitate coercive
measures under its laws if it considers that the conduct that is the subject of the
investigation, prosecution or other proceeding, including judicial proceeding, in the
requesting State would not constitute a criminal offence under the laws of the
requested State. In the relations between Japan and two Member States, set out in
Annex |V to this Agreement, assistance may be refused if the requested State
considers that the conduct that is the subject of the investigation, prosecution or
other proceeding, including judicial proceeding, in the requesting State would not
constitute a criminal offence under the laws of the requested State.

3. Assistance shall not be refused on the ground of bank secrecy.

4. Before refusing assistance pursuant to this Article, the requested State shall
consult with the requesting State when the requested State considers that assistance
may be provided subject to certain conditions. If the requesting State accepts such
conditions, the requesting State shall comply with them.

5. If assistance is refused, the requested State shall inform the requesting State of
the reasons for the refusal.

Article 12
Costs

1. The requested State shall bear all costs related to the execution of a request,
unless otherwise agreed between the requesting State and the requested State.

2. Notwithstanding the provisions of paragraph 1, the requesting State shall bear:
(a) the fees of an expert witness;
(b) the costs of translation, interpretation and transcription;

(c) the allowances and expenses related to travel of persons pursuant to Articles
22 and 24;

(d) the costs of establishing a video link and costs related to the servicing of a
video link in the requested State; and

(e) the costs of an extraordinary nature;
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unless otherwise agreed between the requesting State and the requested State.

3. If the execution of a request would impose costs of an extraordinary nature, the
requesting State and the requested State shall consult in order to determine the
conditions under which the request will be executed.

Article 13
Limitations on use of testimony, statements, items or information

1. The requesting State shall not use testimony, statements, items or any informa-
tion, including personal data, provided or otherwise obtained under this Agreement
other than in the investigation, prosecution or other proceeding, including judicial
proceeding, described in the request without prior consent of the requested State.
In giving such prior consent, the requested State may impose such conditions as it
deems appropriate.

2. The requested State may request that testimony, statements, items or any
information, including personal data, provided or otherwise obtained under this
Agreement be kept confidential or be used only subject to other conditions it may
specify. If the requesting State agrees to such confidentiality or accepts such condi-
tions, it shall comply with them.

3. In exceptional circumstances a State may, at the time it is providing testimony,
statements, items or any information, including personal data, request that the
receiving State will give information on the use made of them.

Article 14
Transport, maintenance and return of items

1. The requested State may request that the requesting State transport and maintain
items provided under this Agreement in accordance with the conditions specified by
the requested State, including the conditions deemed necessary to protect third-party
interests in the items to be transferred.

2. The requested State may request that the requesting State return any items
provided under this Agreement in accordance with the conditions specified by the
requested State, after such items have been used for the purpose described in a
request.

3. The requesting State shall comply with a request made pursuant to paragraph 1
or 2. When such a request has been made, the requesting State shall not examine the
items without the prior consent of the requested State if the examination impairs or
could impair the item.

Article 15
Taking of testimony or statements

1. The requested State shall take testimony or statements. The requested State
shall employ coercive measures in order to do so, if such measures are necessary and
the requesting State provides the requested State with information justifying those
measures under the laws of the requested State.

2. The requested State shall make its best efforts to make possible the presence of
such persons as specified in a request for taking testimony or statements during the
execution of the request, and to allow such persons to question the person from
whom testimony or statements are sought. In the case that such direct questioning
is not permitted, such persons shall be allowed to submit questions to be posed to
the person from whom testimony or statements are sought.
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3. If a person, from whom testimony or statements are sought pursuant to this
Article, asserts a claim of immunity, incapacity or privilege under the laws of the
requesting State, testimony or statements may nevertheless be taken, unless the
request includes a statement from the requesting State that when such immunity,
incapacity or privilege is claimed, the testimony or statements cannot be taken.

Article 16
Hearing by videoconference

1. If a personisinthe requested State and has to be heard as a witness or an expert
witness by the competent authorities of the requesting State, the requested State
may enable testimony or a statement to be taken from that person by those competent
authorities by videoconference, if such hearing is necessary for the proceedings of
the requesting State. The requesting and the requested States shall consult, if
necessary, in order to facilitate resolution of legal, technical or logistical issues that
may arise in the execution of the request.

2.The followingrulesshallapply to the hearing by videoconference unless otherwise
agreed between the requesting State and the requested State:

(a) the authority of the requested State will identify the person to be heard
specified in the request, and invite the person to facilitate his or her
appearance;

(b) the hearing will be conducted directly by, or under the direction of, the
competent authority of the requesting State in accordance with its own laws
and the fundamental principles of the law of the requested State;

(c) the authority of the requested State will be present during the hearing, where
necessary assisted by an interpreter, and will observe the hearing. If the
authority of the requested State is of the view that during the hearing the
fundamental principles of the law of the requested State are being infringed,
it will immediately take the necessary measures to ensure that the hearing
continues in accordance with the said principles;

(d) at the request of the requesting State or the person to be heard, the
requested State will ensure, if necessary, that the person is assisted by an
interpreter; and

(e) the person to be heard may claim the right not to testify which would accrue
to him or her under the laws of either the requesting or the requested State.
Other measures necessary for the protection of the person as agreed upon
between the authorities of the requesting and the requested States will also
be taken.

Article 17
Obtaining of items

1. The requested State shall obtain items. The requested State shall employ coercive
measures, including search and seizure in order to do so, if such measures are
necessary and the requesting State provides the requested State with information
justifying those measures under the laws of the requested State.

2. The requested State shall make its best efforts to make possible the presence of
such persons as specified in a request for obtaining items during the execution of the
request.

Article 18

Bank accounts

158



Sch. 3A [No. 7.] Criminal Justice (Mutual Assis- [2008.]
tance) Act 2008

1. The requested State shall confirm whether a natural or legal person that is the
subject of a criminal investigation holds or controls one or more accounts in the banks
specified in the request.

2. The requested State shall provide the specified records, documents or reports
of the specified accounts, the records of banking operations which have been carried
out during a specified period through the accounts specified in the request, or iden-
tified in accordance with paragraph 1 and the specified records, documents or reports
of any sending or recipient account.

3. The obligations set out in this Article shall apply only to the extent that the
information is in the possession of the bank keeping the account.

4. The requested State may make an execution of a request in paragraphs 1 and 2
dependent on the conditions it applies in respect of requests for obtaining items.

Article 19
Examination of persons, items or places

1. The requested State shall examine persons, items or places. The requested State
shall employ coercive measures in order to do so, if such measures are necessary and
the requesting State provides the requested State with information justifying those
measures under the laws of the requested State.

2. The requested State shall make its best efforts to make possible the presence of
such persons as specified in a request for examining persons, items or places during
the execution of the request.

Article 20
Locating or identifying persons, items or places

The requested State shall make its best efforts to locate or identify persons, items
or places.

Article 21

Providing items in possession of the legislative, administrative, judicial or local
authorities

1. The requested State shall provide the requesting State with items that are in the
possession of the legislative, administrative or judicial authorities of the requested
State as well as the local authorities thereof and are available to the general public.

2. The requested State shall make its best efforts to provide the requesting State
with items, including criminal records, that are in the possession of the legislative,
administrative or judicial authorities of the requested State as well as the local
authorities thereof and are not available to the general public, to the same extent
and under the same conditions as such items would be available to its investigative
and prosecuting authorities.

Article 22
Service of documents and informing a person of an invitation

1. The requested State shall effect service of documents, including service of
summons or other documents requiring the appearance of a person before the
competent authority of the requesting State, on persons in the requested State. The
requested State shall inform a person in that State of an invitation to appear before
the competent authority of the requesting State.
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2. Where a request concerns service of a document requiring the appearance of a
person before the competent authority of the requesting State, the request shall be
received by the Central Authority of the requested State not less than 50 days before
the scheduled appearance date. In urgent cases, the requested State may waive this
requirement.

3. Where the requesting State knows that the addressee does not understand the
language which the documents, served or sent pursuant to paragraph 1, are drawn
up in or translated into, the requesting State shall endeavour to translate the docu-
ments, or shall, at least, translate the important passages thereof, also into the
language the addressee understands.

4. Documents served pursuant to paragraph 1 shall include a statement that the
addressee may obtain information from the competent authority by which the docu-
ment was issued or from other authorities of the requesting State regarding his or
her essential rights and obligations concerning the documents, if any.

5. In informing the result of the service of documents in accordance with paragraph
6 of Article 10, the requested State shall give proof of service by means of a receipt
dated and signed by the person served or by means of a statement made by the
requested State that service has been effected, as well as on the date, place and
manner of service. The requested State shall, upon request by the requesting State,
promptly inform the requesting State, where possible, of the response of the person
who is invited or required to appear before the competent authority of the requesting
State under paragraph 1.

6. A person who has been invited or required to appear before the competent
authority of the requesting State under paragraph 1, but does not appear before that
authority shall not, by reason thereof, be liable to any penalty or be subjected to any
coercive measure in the requesting State, notwithstanding any contrary statement
in the request or documents served or sent.

Article 23
Safe conduct

1. A person who is invited or required to appear before the competent authority
of the requesting State under paragraph 1 of Article 22 shall not:

(a) be subject to detention or any restriction of personal liberty in that State by
reason of any conduct or conviction that precedes the departure of the person
from the requested State; or

(b) be obliged to give evidence or to assist in any investigation, prosecution or
other proceeding, including judicial proceeding, other than the proceeding
specified in the request.

2. If the safe conduct provided for in paragraph 1 cannot be provided, the
requesting State shall be able to make a decision whether to appear before the
competent authority of the requesting State.

3. The safe conduct provided for in paragraph 1 shall cease when:

(a) the person, having had, for a period of 15 consecutive days from the date
when his or her presence is no longer required by the competent authority
or from the day when he or she failed to appear before that authority on the
scheduled appearance date, an opportunity of leaving, has nevertheless
remained voluntarily in the requesting State; or

(b) the person, having left the requesting State, voluntarily returns to it.
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4. When the requesting State knows that the safe conduct provided for in paragraph
1 has ceased pursuant to paragraphs 3(a) and 3(b), the requesting State shall so inform
the requested State without delay, if such information is requested by the requested
State and considered necessary by the requesting State.

Article 24
Temporary transfer of persons in custody

1. A person in custody of the requested State whose presence in the requesting
State is necessary for testimony or other evidentiary purposes shall be temporarily
transferred for those purposes to the requesting State, if the person consents and if
the requesting State and the requested State agree, when permitted under the laws
of the requested State.

2. The requesting State shall keep the person transferred pursuant to paragraph 1
in the custody of the requesting State, unless permitted by the requested State to do
otherwise.

3. The requesting State shall immediately return the person transferred to the
requested State, as agreed beforehand, or as otherwise agreed between the
requesting State and the requested State.

4. The person transferred shall receive credit for service of the sentence being
served in the requested State for the time spent in the custody of the requesting
State.

5. The person transferred to the requesting State pursuant to this Article shall enjoy
the safe conduct provided for in paragraph 1 of Article 23 in the requesting State
until the return to the requested State, unless the person consents to give evidence
or assist in any investigation, prosecution or other proceeding, including judicial
proceeding, other than the proceeding specified in the request and the requesting
State and the requested State agree thereto.

6. A person who does not consent to be transferred pursuant to this Article shall
not, by reason thereof, be liable to any penalty or be subjected to any coercive
measure in the requesting State, notwithstanding any contrary statement in the
request.

Article 25
Freezing or seizure and confiscation of proceeds or instrumentalities

1. Therequested State shall assist, to the extent permitted by its laws, in proceedings
related to freezing or seizure and confiscation of the proceeds or instrumentalities.

2. A request for the confiscation described in paragraph 1 shall be accompanied by
a decision of a court or other judicial authority imposing the confiscation.

3. The requested State that has custody over proceeds or instrumentalities may
transfer such proceeds or instrumentalities, in whole or in part, to the requesting
State, to the extent permitted by the laws of the requested State and upon such
conditions as it deems appropriate.

4. In applying this Article, the legitimate rights and interests of bona fide third
parties shall be respected under the laws of the requested State.

Article 26

Spontaneous exchange of information
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1. Member States and Japan may, without prior request, provide information
relating to criminal matters to each other to the extent permitted by the laws of the
providing State.

2. The providing State may impose conditions on the use of such information by
the receiving State. In such a case, the providing State shall give prior notice to the
receiving State of the nature of the information to be provided and of the conditions
to be imposed. The receiving State shall be bound by those conditions if it agrees to
them.

Article 27
Relation to other instruments

1. Nothing in this Agreement shall prevent any State from requesting assistance or
providing assistance in accordance with other applicable international agreements,
or pursuant to its laws that may be applicable.

2. Nothing in this Agreement shall prevent a Member State and Japan from
concluding international agreements confirming, supplementing, extending or
amplifying the provisions thereof.

Article 28
Consultations

1. The Central Authorities of the Member States and Japan shall, if necessary, hold
consultations for the purpose of resolving any difficulties with regard to the execution
of a request, and facilitating speedy and effective assistance under this Agreement,
and may decide on such measures as may be necessary for this purpose.

2. The Contracting Parties shall, as appropriate, hold consultations on any matter
that may arise in the interpretation or application of this Agreement.

Article 29
Territorial application

1. This Agreement shall apply to the territory of Japan and, in relation to the Euro-
pean Union, to:

(a) the territories of the Member States; and

(b) territories for whose external relations a Member State has responsibility, or
countries that are not Member States for whom a Member State has other
duties with respect to external relations, where agreed upon by an exchange
of diplomatic notes between the Contracting Parties, duly confirmed by the
relevant Member State.

2. The application of this Agreement to any territory or country in respect of which
extension has been made in accordance with paragraph 1(b) may be terminated by
either Contracting Party giving six months’ written notice to the other Contracting
Party through the diplomatic channel, where duly confirmed between the relevant
Member State and Japan.

Article 30
Status of annexes

Annexes to this Agreement form an integral part of this Agreement. Annexes |, Il
and Il may be modified by mutual consent in writing of the Contracting Parties
without amendment of this Agreement.
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Article 31
Entry into force and termination

1. This Agreement shall enter into force on the 30th day after the date on which
the Contracting Parties exchange diplomatic notes informing each other that their
respective internal procedures necessary to give effect to this Agreement have been
completed.

2. This Agreement shall apply to any request for assistance presented on or after
the date upon which this Agreement enters into force, whether the acts relevant to
the request were committed before, on or after that date.

3. Either Contracting Party may terminate this Agreement at any time by giving
written notice to the other Contracting Party, and such termination shall be effective
six months after the date of such notice.

IN WITNESS WHEREOF, the undersigned Plenipotentiaries have signed this Agree-
ment.

DONE in duplicate, in the English and Japanese languages, both texts being equally
authentic, and signed at Brussels on the thirtieth day of November 2009, and at Tokyo
on the fifteenth day of December 2009. This Agreement shall also be drawn up in the
Bulgarian, Czech, Danish, Dutch, Estonian, Finnish, French, German, Greek, Hungarian,
Italian, Latvian, Lithuanian, Maltese, Polish, Portuguese, Romanian, Slovak, Slovenian,
Spanish and Swedish languages, and the Contracting Parties shall authenticate those
language versions by an exchange of diplomatic notes.

ANNEX |
THE CENTRAL AUTHORITIES
The Central Authorities of the Contracting Parties are the following authorities:

the Kingdom of Belgium: the Federal Public Service Justice, International Criminal
Cooperation Department;

the Republic of Bulgaria: the Ministry of Justice;
the Czech Republic:

- before the case is brought before a court (i.e. in pre-trial proceedings): the Supreme
Public Prosecutor’s Office of the Czech Republic, and

- after the case has been brought before a court (i.e. in trial stage of criminal
proceedings): the Ministry of Justice of the Czech Republic;

the Kingdom of Denmark: the Ministry of Justice;
the Federal Republic of Germany: the Federal Office of Justice;
the Republic of Estonia: the Ministry of Justice;

Ireland: the Minister for Justice, Equality and Law Reform or a person designated by
the Minister;

the Hellenic Republic: the Ministry of Justice, Transparency and Human Rights;

the Kingdom of Spain: the Ministry of Justice, the Subdirectorate General for interna-
tional legal cooperation;

the French Republic: the Ministry of Justice, the Office for International Mutual
Assistance in Criminal Matters, Directorate for Criminal Matters and Pardons;
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the Italian Republic: the Ministry of Justice, Department of Judicial Affairs - Directorate
General of Criminal Matters;

the Republic of Cyprus: the Ministry of Justice and Public Order;
the Republic of Latvia:
- during pre-trial investigation until prosecution: State Police,

- during pre-trial investigation until submitting the case to the court: the General
Prosecutor’s Office, and

- during the trial: the Ministry of Justice;

the Republic of Lithuania:

- the Ministry of Justice of the Republic of Lithuania, and

- the General Prosecutor’s Office of the Republic of Lithuania;
the Grand Duchy of Luxembourg: the Prosecutor General;

the Republic of Hungary:

- the Ministry of Justice and Law Enforcement, and

- the Office of the Prosecutor General;

the Republic of Malta: the Office of the Attorney General;

the Kingdom of the Netherlands: the Ministry of Justice in The Hague;
the Republic of Austria: the Ministry of Justice;

the Republic of Poland:

- during pre-trial stage: the National Public Prosecutor’s Office,
- during the trial: the Ministry of Justice,

the Portuguese Republic: the Prosecutor General’s Office;

Romania: the Ministry of Justice and Civil Liberties, the General Directorate for
Cooperation, Directorate for International Law and Treaties, Division for International
Judicial Cooperation in Criminal Matters;

the Republic of Slovenia: the Ministry of Justice, the Directorate for international
cooperation and international legal assistance;

the Slovak Republic:

-in pre-trial proceedings: the General Prosecutor’s Office,
- in trial stage: the Ministry of Justice, and,

- for receiving: the Ministry of Justice,

the Republic of Finland: the Ministry of Justice;

the Kingdom of Sweden: the Ministry of Justice;

the United Kingdom of Great Britain and Northern Ireland:the Home Office (United
Kingdom Central Authority), Her Majesty’s Revenue and Customs, Crown Office and
Procurator Fiscal Service;
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Japan: the Minister of Justice and the National Public Safety Commission or persons
designated by them.

ANNEX 11

With regard to Article 6 of this Agreement, the authorities which are competent under
the laws of the States to originate requests for assistance pursuant to this Agreement
are set out below:

the Kingdom of Belgium: the judicial authorities: to be understood as meaning
members of the judiciary responsible for administering the law, examining magistrates
and members of the Department of Public Prosecution;

the Republic of Bulgaria: the Supreme Cassation Prosecutor’s Office of the Republic
of Bulgaria for pre-trial cases of criminal proceedings and the courts of the Republic
of Bulgaria for pending cases in trial phase of criminal proceedings;

the Czech Republic: public prosecutors and courts of the Czech Republic;
the Kingdom of Denmark:
- the District Courts, the High Courts and the Supreme Court,
- the Department of Public Prosecutions, which includes:
- the Ministry of Justice,
- the director of Public Prosecutions,
- the Prosecutor, and
- the Police Commissioners;
the Federal Republic of Germany:
- the Federal Ministry of Justice;
- Federal Court of Justice, Karlsruhe;
- the Public Prosecutor General of the Federal Court of Justice, Karlsruhe;
- the Federal Office of Justice;
- the Ministry of Justice of Baden-Wurttemberg, Stuttgart;
- the Bavarian State Ministry of Justice and Consumer Protection, Munich;
- the Senate Department for Justice, Berlin;
- the Ministry of Justice of Land Brandenburg, Potsdam;

- the Senator for Justice and Constitution of the Free Hanseatic City of Bremen,
Bremen;

- the Justice Authority of the Free and Hanseatic City of Hamburg, Hamburg;
- the Hessian Ministry of Justice, Integration and Europe, Wiesbaden;

- the Ministry of Justice of Mecklenburg-Vorpommern, Schwerin;

- the Ministry of Justice of Lower-Saxony, Hanover;

- the Ministry of Justice of Land North-Rhine/Westphalia, Dusseldorf;

- the Ministry of Justice of Land Rhineland-Palatinate, Mainz;
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- the Ministry of Justice of the Saarland, Saarbricken;

- the Saxonian State Ministry of Justice, Dresden;

- the Ministry of Justice of Land Saxony-Anhalt, Magdeburg;

- the Ministry of Justice, Equality and Integration of Schleswig-Holstein, Kiel;
- the Thuringian Ministry of Justice, Erfurt;

- the Higher Regional Courts;

- the Regional Courts;

- the Local Courts;

- the Chief Public Prosecutor at the Higher Regional Courts;

- the Directors of Public Prosecutions at the Regional Courts;

- the Central Office of the Land Judicial Administrations for the Investigation of
National Socialist Crimes, Ludwigsburg;

- the Federal Criminal Police Office;

- the Central Office of the German Customs Investigations Service;

the Republic of Estonia: judges and prosecutors;

Ireland: the Director for Public Prosecutions;

the Hellenic Republic: the Public Prosecutor’s Office at the Court of Appeal;
the Kingdom of Spain: criminal court magistrates and judges, and public prosecutors;
the French Republic:

- first presidents, presidents, judges and magistrates at criminal courts,

- examining magistrates at such courts,

- members of the public prosecution service at such courts, namely:

- principal public prosecutors,

- deputy principal public prosecutors,

assistant principal public prosecutors,

- public prosecutors and assistant public prosecutors,

- representatives of police court public prosecutors, and
- military court public prosecutors;

the Italian Republic

Prosecutors:

- Director of Public Prosecution

- Assistant Public Prosecutor

- Director of Military Public Prosecution

- Assistant Military Public Prosecutor
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- General Public Prosecutor

- Assistant General Public Prosecutor

- General Military Public Prosecutor

- Assistant General Military Public Prosecutor
Judges:

- Judge of Peace

- Investigation Judge

- Preliminary hearing Judge

- Ordinary Court

- Military Court

- Court of Assizes

- Court of Appeal

- Court of Assizes of Appeal

- Military Court of Appeal

- Court of Cassation;

the Republic of Cyprus:

- the Attorney General of the Republic,

- the Chief of Police,

- the Director of Customs & Excise,

- members of the Unit for Combating Money Laundering (MOKAS), and,

- any other authority or person who is entitled to make inquiries and prosecutions in
the Republic of Cyprus,

the Republic of Latvia: investigators, prosecutors and judges;
the Republic of Lithuania: judges and prosecutors;

the Grand Duchy of Luxembourg: the judicial authorities: to be understood as meaning
members of the judiciary responsible for administering the law, examining magistrates
and members of the Department of Public Prosecution;

the Republic of Hungary: prosecutor’s offices and courts;
the Republic of Malta:

- the Magistrates Court,

- the Juvenile Court,

- the Criminal Court and the Court of Criminal Appeal,

- the Attorney General,

- the Deputy Attorney General,
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- the Legal Officers within the Attorney General’s office; and
- the Magistrates;

the Kingdom of the Netherlands: members of the judiciary responsible for administer-
ing the law, examining magistrates and members of the Department of Public Prose-
cutions;

the Republic of Austria: courts and prosecutors;
the Republic of Poland: prosecutors and courts;

the Portuguese Republic: prosecution servicesintheinvestigation phase, investigation
judges and trial judges;

Romania: courts and the prosecutor’s offices of the courts;
the Republic of Slovenia:

- local court judges,

- investigative judges,

- district court judges,

- higher court judges,

- supreme court judges,

- constitutional court judges,

- district state prosecutors,

- higher state prosecutors,

- supreme state prosecutors;

the Slovak Republic: judges and prosecutors;

the Republic of Finland:

- the Ministry of Justice,

- the Courts of First Instance, the Courts of Appeal, and the Supreme Court,
- the public prosecutors,

- the police authorities, the custom authorities, and the frontier guard officers in
their capacity of preliminary criminalinvestigations authoritiesin criminal proceedings
under the Preliminary Criminal Investigations Act,

the Kingdom of Sweden: courts and prosecutors;
the United Kingdom of Great Britain and Northern Ireland: courts and prosecutors;

Japan: Courts, Presiding Judges, Judges, Public Prosecutors, Public Prosecutor’s
Assistant Officers, and Judicial Police Officials.

ANNEX Il

With regard to Article 9 of this Agreement, the Member States and Japan accept the
following languages:

the Kingdom of Belgium: Dutch, French and German in all cases and English in urgent
cases;
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the Republic of Bulgaria: Bulgarian in all cases and English in urgent cases;
the Czech Republic: Czech in all cases and English in urgent cases;

the Kingdom of Denmark: Danish in all cases and English in urgent cases;
the Federal Republic of Germany: German in all cases and English in urgent cases;
the Republic of Estonia: Estonian and English in all cases;

Ireland: English and Irish in all cases;

the Hellenic Republic: Greek in all cases and English in urgent cases;

the Kingdom of Spain: Spanish in all cases;

the French Republic: French in all cases;

the Italian Republic: Italian in all cases and English in urgent cases;

the Republic of Cyprus: Greek and English in all cases;

the Republic of Latvia: Latvian in all cases and English in urgent cases;

the Republic of Lithuania: Lithuanian in all cases and English in urgent cases;

the Grand Duchy of Luxembourg: French and German in all cases and English in urgent
cases;

the Republic of Hungary: Hungarian in all cases and English in urgent cases;

the Republic of Malta: Maltese in all cases;

the Kingdom of the Netherlands: Dutch in all cases and English in urgent cases;

the Republic of Austria: German in all cases and English in urgent cases;

the Republic of Poland: Polish in all cases;

the Portuguese Republic: Portuguese in all cases and English or French in urgent cases;

Romania: Romanian, English or French in all cases. With regard to longer documents,
Romania reserves the right, in any specific case, to require a Romanian translation
or to have one made at the expense of the requesting State;

the Republic of Slovenia: Slovenian and English in all cases;
the Slovak Republic: Slovak in all cases;
the Republic of Finland: Finnish, Swedish and English in all cases;

the Kingdom of Sweden: Swedish, Danish or Norwegian in all cases, unless the
authority dealing with the application otherwise allows in the individual case;

the United Kingdom of Great Britain and Northern Ireland: English in all cases;

Japan: Japanese in all cases and English in urgent cases. However, Japan reserves the
right, in any specific urgent case, to require translation into Japanese with regard to
the request from the requesting State which does not accept translation into English
under this Annex.

ANNEX IV

With regard to paragraph 1(b) of Article 11 of this Agreement, ‘one Member State’
referred to in this paragraph is the Portuguese Republic.
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With regard to paragraph 2 of Article 11 of this Agreement, ‘two Member States’
referred to in this paragraph are the Republic of Austria and the Republic of Hungary.]

Annotations

Amendments:

F82 Inserted (1.02.2016) by Criminal Justice (Mutual Assistance) (Amendment) Act 2015 (40/2015), s.
31(a) and sch. 1, S.I. No. 11 of 2016.

SCHEDULE 4

Text ofF ARTicLEs 49 anD 51 ofF ScHENGEN CONVENTION

Article 49
Mutual assistance shall also be afforded:

(a) in proceedings brought by the administrative authorities in respect of acts
which are punishable under the national law of one of the two Contracting
Parties, or of both, by virtue of being infringements of the rules of law, and
where the decision may give rise to proceedings before a court having juris-
diction in particular in criminal matters;

(b) in proceedings for claims for damages arising from wrongful prosecution or
conviction;

(c) in clemency proceedings;

(d) in civil actions joined to criminal proceedings, as long as the criminal court
has not yet taken a final decision in the criminal proceedings;

(e) in the service of judicial documents relating to the enforcement of a sentence
or a preventive measure, the imposition of a fine or the payment of costs
for proceedings;

(f) in respect of measures relating to the deferral of delivery or suspension of
enforcement of a sentence or a preventive measure, to conditional release
or to a stay or interruption of enforcement of a sentence or a preventive
measure.

Article 51

The Contracting Parties may not make the admissibility of letters rogatory for search
or seizure dependent on conditions other than the following:

(a) the act giving rise to the letters rogatory is punishable under the law of both
Contracting Parties by a penalty involving deprivation of liberty or a detention
order of a maximum period of at least six months, or is punishable under the
law of one of the two Contracting Parties by an equivalent penalty and under
the law of the other Contracting Party by virtue of being an infringement of
the rules of law which is being prosecuted by the administrative authorities,
and where the decision may give rise to proceedings before a court having
jurisdiction in particular in criminal matters;
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(b) execution of the letters rogatory is consistent with the law of the requested
Contracting Party.

SCHEDULE 5

Text oF FRamework DEecisioN

THE COUNCIL OF THE EUROPEAN UNION,

Having regard to the Treaty on European Union, and in particular Article 31(a) and
Article 34(2)(b) thereof,

Having regard to the initiative by the Republic of France, the Kingdom of Sweden
and the Kingdom of Belgium,

Having regard to the opinion of the European Parliament,
Whereas:

(1) The European Council, meeting in Tampere on 15 and 16 October 1999, endorsed
the principle of mutual recognition, which should become the cornerstone of judicial
cooperation in both civil and criminal matters within the Union.

(2) The principle of mutual recognition should also apply to pre-trial orders, in
particular to those which would enable competent judicial authorities quickly to
secure evidence and to seize property which are easily movable.

(3) On 29 November 2000 the Council, in accordance with the Tampere conclusions,
adopted a programme of measures to implement the principle of mutual recognition
in criminal matters, giving first priority (measures 6 and 7) to the adoption of an
instrument applying the principle of mutual recognition to the freezing of evidence
and property.

(4) Cooperation between Member States, based on the principle of mutual recogni-
tion and immediate execution of judicial decisions, presupposes confidence that the
decisions to be recognised and enforced will always be taken in compliance with the
principles of legality, subsidiarity and proportionality.

(5) Rights granted to the parties or bona fide interested third parties should be
preserved.

(6) This Framework Decision respects the fundamental rights and observes the
principles recognised by Article 6 of the Treaty and reflected by the Charter of
Fundamental Rights of the European Union, notably Chapter VI thereof. Nothing in
this Framework Decision may be interpreted as prohibiting refusal to freeze property
for which a freezing order has been issued when there are reasons to believe, on the
basis of objective elements, that the freezing order is issued for the purpose of
prosecuting or punishing a person on account of his or her sex, race, religion, ethnic
origin, nationality, language, political opinions or sexual orientation, or that that
person's position may be prejudiced for any of these reasons.

This Framework Decision does not prevent any Member State from applying its
constitutional rules relating to due process, freedom of association, freedom of the
press and freedom of expression in other media,

HAS ADOPTED THIS FRAMEWORK DECISION:

TITLE |
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SCOPE
Article 1
Objective

The purpose of the Framework Decision is to establish the rules under which a
Member State shall recognise and execute in its territory a freezing order issued by
ajudicialauthority of another Member State in the framework of criminal proceedings.
It shall not have the effect of amending the obligation to respect the fundamental
rights and fundamental legal principles as enshrined in Article 6 of the Treaty.

Article 2
Definitions
For the purposes of this Framework Decision:

(a) ‘issuing State’ shall mean the Member State in which a judicial authority, as
defined in the national law of the issuing State, has made, validated or in
any way confirmed a freezing order in the framework of criminal proceedings;

(b) ‘executing State’ shall mean the Member State in whose territory the property
or evidence is located,;

(c) ‘freezing order’ property that could be subject to confiscation or evidence;

(d) ‘property’ includes property of any description, whether corporeal or incorpo-
real, movable orimmovable, and legal documents and instruments evidencing
title to or interest in such property, which the competent judicial authority
in the issuing State considers:

— is the proceeds of an offence referred to in Article 3, or equivalent to
either the full value or part of the value of such proceeds, or

— constitutes the instrumentalities or the objects of such an offence;

(e) ‘evidence’ shall mean objects, documents or data which could be produced as
evidence in criminal proceedings concerning an offence referred to in Article
3.

Article 3
Offences
1. This Framework Decision applies to freezing orders issued for purposes of:
(a) securing evidence, or
(b) subsequent confiscation of property.

2. The following offences, as they are defined by the law of the issuing State, and
if they are punishable in the issuing State by a custodial sentence of a maximum
period of at least three years shall not be subject to verification of the double crimi-
nality of the act:

— participation in a criminal organisation,
— terrorism,
— trafficking in human beings,

— sexual exploitation of children and child pornography,
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—illicit trafficking in narcotic drugs and psychotropic substances,
— illicit trafficking in weapons, munitions and explosives,
— corruption,

— fraud, including that affecting the financial interests of the European Commu-
nities within the meaning of the Convention of 26 July 1995 on the Protection
of the European Communities' Financial Interests,

— laundering of the proceeds of crime,
— counterfeiting currency, including of the euro,
— computer-related crime,

—environmental crime, including illicit trafficking in endangered animal species
and in endangered plant species and varieties,

— facilitation of unauthorised entry and residence,

— murder, grievous bodily injury,

— illicit trade in human organs and tissue,

— kidnapping, illegal restraint and hostage-taking,

— racism and xenophobia,

— organised or armed robbery,

— illicit trafficking in cultural goods, including antiques and works of art,
— swindling,

— racketeering and extortion,

— counterfeiting and piracy of products,

— forgery of administrative documents and trafficking therein,

— forgery of means of payment,

— illicit trafficking in hormonal substances and other growth promoters,
— illicit trafficking in nuclear or radioactive materials,

— trafficking in stolen vehicles,

— rape,

— arson,

— crimes within the jurisdiction of the International Criminal Tribunal,
— unlawful seizure of aircraft/ships,

— sabotage.

3. The Council may decide, at any time, acting unanimously after consultation of
the European Parliament under the conditions laid down in Article 39(1) of the Treaty,
to add other categories of offence to the list contained in paragraph 2. The Council
shall examine, in the light of the report submitted by the Commission pursuant to
Article 14 of this Framework Decision, whether the list should be extended or
amended.
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4. For cases not covered by paragraph 2, the executing State may subject the
recognition and enforcement of a freezing order made for purposes referred to in
paragraph 1(a) to the condition that the acts for which the order was issued constitute
an offence under the laws of that State, whatever the constituent elements or
however described under the law of the issuing State.

For cases not covered by paragraph 2, the executing State may subject the recogni-
tion and enforcement of a freezing order made for purposes referred to in paragraph
1(b) to the condition that the acts for which the order was issued constitute an offence
which, under the laws of that State, allows for such freezing, whatever the constituent
elements or however described under the law of the issuing State.

TITLE 11
PROCEDURE FOR EXECUTING FREEZING ORDERS
Article 4
Transmission of freezing orders

1. A freezing order within the meaning of this Framework Decision, together with
the certificate provided for in Article 9, shall be transmitted by the judicial authority
which issued it directly to the competent judicial authority for execution by any means
capable of producing a written record under conditions allowing the executing State
to establish authenticity.

2. The United Kingdom and Ireland, respectively, may, before the date referred to
in Article 14(1), state in a declaration that the freezing order together with the
certificate must be sent via a central authority or authorities specified by it in the
declaration. Any such declaration may be modified by a further declaration or with-
drawn any time. Any declaration or withdrawal shall be deposited with the General
Secretariat of the Council and notified to the Commission. These Member States may
at any time by a further declaration limit the scope of such a declaration for the
purpose of giving greater effect to paragraph 1. They shall do so when the provisions
on mutual assistance of the Convention implementing the Schengen Agreement are
put into effect for them.

3. If the competent judicial authority for execution is unknown, the judicial
authority in the issuing State shall make all necessary inquiries, including via the
contact points of the European Judicial Network, in order to obtain the information
from the executing State.

4. When the judicial authority in the executing State which receives a freezing order
has no jurisdiction to recognise it and take the necessary measures for its execution,
it shall, ex officio, transmit the freezing order to the competent judicial authority for
execution and shall so inform the judicial authority in the issuing State which issued
it.

Article 5
Recognition and immediate execution

1. The competent judicial authorities of the executing State shall recognise a
freezing order, transmitted in accordance with Article 4, without any further formal-
ity being required and shall forthwith take the necessary measures for its immediate
execution in the same way as for a freezing order made by an authority of the
executing State, unless that authority decides to invoke one of the grounds for non-
recognition or non-execution provided for in Article 7 or one of the grounds for
postponement provided for in Article 8.

Whenever it is necessary to ensure that the evidence taken is valid and provided
that such formalities and procedures are not contrary to the fundamental principles
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of law in the executing State, the judicial authority of the executing State shall also
observe the formalities and procedures expressly indicated by the competent judicial
authority of the issuing State in the execution of the freezing order.

A report on the execution of the freezing order shall be made forthwith to the
competent authority in the issuing State by any means capable of producing a written
record.

2. Any additional coercive measures rendered necessary by the freezing order shall
be taken in accordance with the applicable procedural rules of the executing State.

3. The competent judicial authorities of the executing State shall decide and
communicate the decision on a freezing order as soon as possible and, whenever
practicable, within 24 hours of receipt of the freezing order.

Article 6
Duration of the freezing

1. The property shall remain frozen in the executing State until that State has
responded definitively to any request made under Article 10(1)(a) or (b).

2. However, after consulting the issuing State, the executing State may in accordance
with its national law and practices lay down appropriate conditions in the light of the
circumstances of the case in order to limit the period for which the property will be
frozen. If, in accordance with those conditions, it envisages lifting the measure, it
shall inform the issuing State, which shall be given the opportunity to submit its
comments.

3. The judicial authorities of the issuing State shall forthwith notify the judicial
authorities of the executing State that the freezing order has been lifted. In these
circumstances it shall be the responsibility of the executing State to lift the measure
as soon as possible.

Article 7
Grounds for non-recognition or non-execution

1. The competent judicial authorities of the executing State may refuse to recognise
or execute the freezing order only if:

(a) the certificate provided for in Article 9 is not produced, is incomplete or
manifestly does not correspond to the freezing order;

(b) there is an immunity or privilege under the law of the executing State which
makes it impossible to execute the freezing order;

(c) it is instantly clear from the information provided in the certificate that
rendering judicial assistance pursuant to Article 10 for the offence in respect
of which the freezing order has been made, would infringe the ne bis in idem
principle;

(d) if, in one of the cases referred to in Article 3(4), the act on which the freezing
order is based does not constitute an offence under the law of the executing
State; however, in relation to taxes or duties, customs and exchange,
execution of the freezing order may not be refused on the ground that the
law of the executing State does not impose the same kind of tax or duty or
does not contain a tax, duty, customs and exchange regulation of the same
kind as the law of the issuing State.

2. In case of paragraph 1(a), the competent judicial authority may:

(a) specify a deadline for its presentation, completion or correction; or
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(b) accept an equivalent document; or

(c) exempt the issuing judicial authority from the requirement if it considers that
the information provided is sufficient.

3. Any decision to refuse recognition or execution shall be taken and notified
forthwith to the competent judicial authorities of the issuing State by any means
capable of producing a written record.

4. In case it is in practice impossible to execute the freezing order for the reason
that the property or evidence have disappeared, have been destroyed, cannot be
found in the location indicated in the certificate or the location of the property or
evidence has not been indicated in a sufficiently precise manner, even after consulta-
tion with the issuing State, the competent judicial authorities of the issuing State
shall likewise be notified forthwith.

Article 8
Grounds for postponement of execution

1. The competent judicial authority of the executing State may postpone the
execution of a freezing order transmitted in accordance with Article 4:

(a) where its execution might damage an ongoing criminal investigation, until
such time as it deems reasonable;

(b) where the property or evidence concerned have already been subjected to a
freezing order in criminal proceedings, and until that freezing order is lifted;

(c) where, in the case of an order freezing property in criminal proceedings with
a view to its subsequent confiscation, that property is already subject to an
order made in the course of other proceedings in the executing State and
until that order is lifted. However, this point shall only apply where such an
order would have priority over subsequent national freezing ordersin criminal
proceedings under national law.

2. A report on the postponement of the execution of the freezing order, including
the grounds for the postponement and, if possible, the expected duration of the
postponement, shall be made forthwith to the competent authority in the issuing
State by any means capable of producing a written record.

3. As soon as the ground for postponement has ceased to exist, the competent
judicial authority of the executing State shall forthwith take the necessary measures
for the execution of the freezing order and inform the competent authority in the
issuing State thereof by any means capable of producing a written record.

4.The competentjudicial authority of the executing State shallinform the competent
authority of the issuing State about any other restraint measure to which the property
concerned may be subjected.

Article 9
Certificate

1. The certificate, the standard form for which is given in the Annex, shall be signed,
and its contents certified as accurate, by the competent judicial authority in the
issuing State that ordered the measure.

2. The certificate must be translated into the official language or one of the official
languages of the executing State.

3. Any Member State may, either when this Framework Decision is adopted or at a
later date, state in a declaration deposited with the General Secretariat of the Council
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that it will accept a translation in one or more other official languages of the institu-
tions of the European Communities.

Article 10
Subsequent treatment of the frozen property
1. The transmission referred to in Article 4:

(a) shall be accompanied by a request for the evidence to be transferred to the
issuing State; or

(b)shallbe accompanied by arequestfor confiscation requiring either enforcement
of a confiscation order that has beenissuedintheissuing State or confiscation
in the executing State and subsequent enforcement of any such order; or

(c) shall contain an instruction in the certificate that the property shall remain in
the executing State pending a request referred to in (a) or (b). The issuing
State shall indicate in the certificate the (estimated) date for submission of
this request. Article 6(2) shall apply.

2. Requests referred to in paragraph 1(a) and (b) shall be submitted by the issuing
State and processed by the executing State in accordance with the rules applicable
to mutual assistance in criminal matters and the rules applicable to international
cooperation relating to confiscation.

3. However, by way of derogation from the rules on mutual assistance referred to
in paragraph 2, the executing State may not refuse requests referred to under para-
graph 1(a) on grounds of absence of double criminality, where the requests concern
the offences referred to in Article 3(2) and those offences are punishable in the
issuing State by a prison sentence of at least three years.

Article 11
Legal remedies

1. Member States shall put in place the necessary arrangements to ensure that any
interested party, including bona fide third parties, have legal remedies without
suspensive effect against a freezing order executed pursuant to Article 5, in order to
preserve their legitimate interests; the action shall be brought before a court in the
issuing State or in the executing State in accordance with the national law of each.

2. The substantive reasons for issuing the freezing order can be challenged only in
an action brought before a court in the issuing State.

3. If the action is brought in the executing State, the judicial authority of the issuing
State shall be informed thereof and of the grounds of the action, so that it can submit
the arguments that it deems necessary. It shall be informed of the outcome of the
action.

4. The issuing and executing States shall take the necessary measures to facilitate
the exercise of the right to bring an action mentioned in paragraph 1, in particular
by providing adequate information to interested parties.

5.Theissuing State shall ensure that any time limits for bringing an action mentioned
in paragraph 1 are applied in a way that guarantees the possibility of an effective
legal remedy for the interested parties.

Article 12

Reimbursement
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1. Without prejudice to Article 11(2), where the executing State under its law is
responsible for injury caused to one of the parties mentioned in Article 11 by the
execution of a freezing order transmitted to it pursuant to Article 4, the issuing State
shall reimburse to the executing State any sums paid in damages by virtue of that
responsibility to the said party except if, and to the extent that, the injury or any part
of it is exclusively due to the conduct of the executing State.

2. Paragraph 1 is without prejudice to the national law of the Member States on
claims by natural or legal persons for compensation of damage.

TITLE I
FINAL PROVISIONS
Article 13
Territorial application
This Framework Decision shall apply to Gibraltar.
Article 14
Implementation

1. Member States shall take the necessary measures to comply with the provisions
of this Framework Decision before 2 August 2005.

2. By the same date Member States shall transmit to the General Secretariat of the
Council and to the Commission the text of the provisions transposing into their
national law the obligations imposed on them under this Framework Decision. On the
basis of a report established using this information and a written report by the
Commission, the Council shall, before 2 August 2006, assess the extent to which
Member States have complied with the provisions of this Framework Decision.

3. The General Secretariat of the Council shall notify Member States and the
Commission of the declarations made pursuant to Article 9(3).

Article 15
Entry into force

This Framework Decision shall enter into force on the day of its publication in the
Official Journal of the European Union.

Done at Brussels, 22 July 2003.
For the Council

The President

G. ALEMANNO

ANNEX - CERTIFICATE PROVIDED FOR IN ARTICLE 9

(a) The judicial authority which issued the freezing order:

Official name:

Name of its representative:
Post held (title/grade):

File reference:
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Address:

Tel: (country code) (area/city code) (...)
Fax: (country code) (area/city code) (...)
E-mail:

Languages in which it is possible to communicate with the issuing judicial authority

Contact details (including languages in which it is possible to communicate with the person(s)) of
the person(s) to contact if additional information on the execution of the order is necessary or to
make necessary practical arrangements for the transfer of evidence (if applicable):

(b) The authority competent for the enforcement of the freezing order in the issuing State

Official name:

Name of representative:
Post held (title/grade):
File reference:

Address:

Tel: (country code) (area/city code) (...)
Fax: (country code) (area/city code) (...)
E-mail:

Languagesin which itis possible to communicate with the authority competent for the enforcement

Contact details (including languages in which it is possible to communicate with the person(s)) of
the person(s) to contact if additional information on the execution of the order is necessary or to
make necessary practical arrangements for the transfer of evidence (if applicable):

(c) In the case where points (a) and (b) have been filled, this point must be filled in order to indicate
which/or both of these two authorities must be contacted:

o Authority mentioned under point (a)

o Authority mentioned under point (b)

(d) Where a central authority has been made responsible for the transmission and administrative
reception of freezing orders (only applicable for Ireland and the United Kingdom):

Name of the central authority:
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Contact person, if applicable (title/grade and name):

Address:

File reference:
Tel: (country code) (area/city code)
Fax: (country code) (area/city code)

E-mail:

(e) The freezing order:
1. Date and if applicable reference number
2. State the purpose of the order
2.1. Subsequent confiscation
2.2. Securing evidence

3. Description of formalities and procedures to be observed when executing a freezing order
concerning evidence (if applicable)

(f) Information regarding the property or evidence in the executing State covered by the freezing
order:

Description of the property or evidence and location:

1. (a) Precise description of the property and, where applicable, the maximum amount for which
recovery is sought (if such maximum amount is indicated in the order concerning the value of
proceeds)

(b) Precise description of the evidence
2. Exact location of the property or evidence (if not known, the last known location)

3. Party having custody of the property or evidence or known beneficial owner of the property or
evidence, if different from the person suspected of the offence or convicted (if applicable under
the national law of the issuing State)

(g) Information regarding the identity of the (1) natural or (2) legal person(s), suspected of the
offence or convicted (if applicable under the national law of the issuing State) or/and the person(s)
to whom the freezing order relates (if available):

1. Natural persons

Name:

Forename(s):

Maiden name, where applicable:
Aliases, where applicable:

Sex:
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Nationality:
Date of birth:
Place of birth:

Residence and/or known address if not known state the last known address:

Language(s) which the person understands (if known):

2. Legal persons
Name:

Form of legal person:
Registration number:

Registered seat:

(h) Action to be taken by the executing State after executing the freezing order
Confiscation

1.1. The property is to be kept in the executing State for the purpose of subsequent confiscation
of the property

1.1.1. Find enclosed request regarding enforcement of a confiscation order issued in the issuing
State on ..oeoeviiiiiiiin (date)

1.1.2. Find enclosed request regarding confiscation in the executing State and subsequent
enforcement of that order

1.1.3. Estimated date for submission of a request referred toin 1.1.1 or 1.1.2
or

Securing of evidence

2.1. The property is to be transferred to the issuing State to serve as evidence
2.1.1. Find enclosed a request for the transfer

or

2.2.The property is to be keptin the executing State for the purpose of subsequent use as evidence
in the issuing State

2.2.2. Estimated date for submission of a request referred to in 2.1.1.

(i) Offences:

Description of the relevant grounds for the freezing order and a summary of facts as known to the
judicial authority issuing the freezing order and certificate:
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Nature and legal classification of the offence(s) and the applicable statutory provision/code on
basis of which the freezing order was made:

1. If applicable, tick one or more of the following offences to which the offence(s) identified above
relate(s), if the offence(s) are punishable in the issuing State by a custodial sentence of a maximum
of at least three years:

O participation in a criminal organisation;

O terrorism;

o trafficking in human beings;

o sexual exploitation of children and child pornography;

o illicit trafficking in narcotic drugs and psychotropic substances;
o illicit trafficking in weapons, munitions and explosives;

O corruption;

o fraud, including that affecting the financial interests of the European Communities within the meaning
of the Convention of 26 July 1995 on the Protection of the European Communities’ Financial Interests;

o laundering of the proceeds of crime;
o counterfeiting currency, including of the euro;
0O computer-related crime;

o environmental crime, including illicit trafficking in endangered animal species and in endangered plant

species and varieties;

o facilitation of unauthorised entry and residence;

m)

murder, grievous bodily injury;

[m)

illicit trade in human organs and tissue;

[m)

kidnapping, illegal restraint and hostage-taking;

o

racism and xenophobia;

o

organised or armed robbery;

o

illicit trafficking in cultural goods, including antiques and works of art;

o swindling;

[m)

racketeering and extortion;

[m)

counterfeiting and piracy of products;
o forgery of administrative documents and trafficking therein;

o forgery of means of payment;

o illicit trafficking in hormonal substances and other growth promoters;
o illicit trafficking in nuclear or radioactive materials;
o trafficking in stolen vehicles;

O rape;
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o arson;

O crimes within the jurisdiction of the International Criminal Court;
o unlawful seizure of aircraft/ships;

O sabotage.

2. Full description of offence(s) not covered by section 1 above:

(j) Legal remedies against the freezing order for interested parties, including bona fide third parties,
available in the issuing State:

Description of the legal remedies available including necessary steps to take
Court before which the action may be taken

Information as to those for whom the action is available

Time limit for submission of the action

Authority in the issuing State who can supply further information on procedures for submitting
appeals in the issuing State and on whether legal assistance and translation is available:

Name

Contact person (if applicable):
Address:

Tel: (country code)(area/city code)
Fax: (country code)(area/city code)

E-mail:

(k) Other circumstances relevant to the case (optional information):

(1) The text of the freezing order is attached to the certificate.

Signature of the issuing judicial authority and/or its representative certifying the content of the
certificate as accurate:

Name:
Post held (title/grade):
Date:

Official stamp (if available)

183




Sch. 5A [No. 7.] Criminal Justice (Mutual Assis- [2008.]
tance) Act 2008

F83[SCHEDULE 5A

Text oF 2005 FramewoRrk Decision

COUNCIL FRAMEWORK DECISION 2005/214/JHA
of 24 February 2005
on the application of the principle of mutual recognition to financial penalties
THE COUNCIL OF THE EUROPEAN UNION,

Having regard to the Treaty on European Union, and in particular Articles 31(a) and
34(2)(b) thereof,

Having regard to the initiative of the United Kingdom of Great Britain and Northern
Ireland, the French Republic and the Kingdom of Sweden?,

Having regard to the opinion of the European Parliament?,
Whereas:

(1) The European Council meeting in Tampere on 15 and 16 October 1999 endorsed
the principle of mutual recognition, which should become the cornerstone of judicial
cooperation in both civil and criminal matters within the Union.

(2) The principle of mutual recognition should apply to financial penalties imposed
by judicial or administrative authorities for the purpose of facilitating the enforcement
of such penalties in a Member State other than the State in which the penalties are
imposed.

(3) On 29 November 2000 the Council, in accordance with the Tampere conclusions,
adopted a programme of measures to implement the principle of mutual recognition
of decisions in criminal matters®, giving priority to the adoption of an instrument
applying the principle of mutual recognition to financial penalties (measure 18).

(4) This Framework Decision should also cover financial penaltiesimposed in respect
of road traffic offences.

(5) This Framework Decision respects fundamental rights and observes the principles
recognised by Article 6 of the Treaty and reflected by the Charter of Fundamental
Rights of the European Union®, in particular Chapter VI thereof. Nothing in this
Framework Decision may be interpreted as prohibiting refusal to execute a decision
when there are reasons to believe, on the basis of objective elements, that the
financial penalty has the purpose of punishing a person on the grounds of his or her
sex, race, religion, ethnic origin, nationality, language, political opinions or sexual
orientation, or that that person’s position may be prejudiced for any of these reasons.

(6) This Framework Decision does not prevent a Member State from applying its
constitutional rules relating to due process, freedom of association, freedom of the
press and freedom of expression in other media,

HAS ADOPTED THIS FRAMEWORK DECISION:

Article 1

‘olc 278,2.10.2001, p. 4.
’oJc271 E, 7.11.2002, p. 423.
®0JC12,15.1.2001, p. 10.
“0J C 364, 18.12.2000, p. 1.

184



Sch. 5A [No. 7.] Criminal Justice (Mutual Assis- [2008.]
tance) Act 2008

Definitions
For the purposes of this Framework Decision:

(a) ‘decision’ shall mean a final decision requiring a financial penalty to be paid
by a natural or legal person where the decision was made by:

(i) a court of the issuing State in respect of a criminal offence under the law
of the issuing State;

(ii) an authority of the issuing State other than a court in respect of a criminal
offence under the law of the issuing State, provided that the person
concerned has had an opportunity to have the case tried by a court having
jurisdiction in particular in criminal matters;

(iii) an authority of the issuing State other than a court in respect of acts
which are punishable under the national law of the issuing State by virtue
of being infringements of the rules of law, provided that the person
concerned has had an opportunity to have the case tried by a court having
jurisdiction in particular in criminal matters;

(iv) a court having jurisdiction in particular in criminal matters, where the
decision was made regarding a decision as referred to in point (iii) ;

(b) “financial penalty’ shall mean the obligation to pay:
(i) a sum of money on conviction of an offence imposed in a decision;

(ii) compensation imposed in the same decision for the benefit of victims,
where the victim may not be a civil party to the proceedings and the court
is acting in the exercise of its criminal jurisdiction;

(iii) a sum of money in respect of the costs of court or administrative
proceedings leading to the decision;

(iv) asum of money to a public fund or a victim support organisation, imposed
in the same decision.

A financial penalty shall not include:
— orders for the confiscation of instrumentalities or proceeds of crime,

— orders that have a civil nature and arise out of a claim for damages and
restitution and which are enforceable in accordance with Council Regula-
tion (EC) No 44/2001 of 22 December 2000 on jurisdiction and the recog-
nition and enforcement of judgments in civil and commercial matters>;

(c) ‘issuing State’ shall mean the Member State in which a decision within the
meaning of this Framework Decision was delivered;

(d) ‘executing State’ shall mean the Member State to which a decision has been
transmitted for the purpose of enforcement.

Article 2
Determination of the competent authorities

1. Each Member State shall inform the General Secretariat of the Council which
authority or authorities, under its national law, are competent according to this
Framework Decision, when that Member State is the issuing State or the executing
State.

>0J L 12, 16.1.2001, p. 1. Regulation as last amended by Commission Regulation (EC)
No 2245/2004 (OJ L 381, 28.12.2004, p. 10).

185



Sch. 5A [No. 7.] Criminal Justice (Mutual Assis- [2008.]
tance) Act 2008

2. Notwithstanding Article 4, each Member State may designate, if it is necessary
as a result of the organisation of its internal system, one or more central authorities
responsible for the administrative transmission and reception of the decisions and
to assist the competent authorities.

3. The General Secretariat of the Council shall make the information received
available to all Member States and the Commission.

Article 3
Fundamental rights

This Framework Decision shall not have the effect of amending the obligation to
respect fundamental rights and fundamental legal principles as enshrined in Article
6 of the Treaty.

Article 4
Transmission of decisions and recourse to the central authority

1. A decision, together with a certificate as provided for in this Article, may be
transmitted to the competent authorities of a Member State in which the natural or
legal person against whom a decision has been passed has property or income, is
normally resident or, in the case of a legal person, has its registered seat.

2. The certificate, the standard form for which is given in the Annex, must be signed,
and its contents certified as accurate, by the competent authority in the issuing State.

3. The decision or a certified copy of it, together with the certificate, shall be
transmitted by the competent authority in the issuing State directly to the competent
authority in the executing State by any means which leaves a written record under
conditions allowing the executing State to establish its authenticity. The original of
the decision, or a certified copy of it, and the original of the certificate, shall be sent
to the executing State if it so requires. All official communications shall also be made
directly between the said competent authorities.

4. The issuing State shall only transmit a decision to one executing State at any one
time.

5. If the competent authority in the executing State is not known to the competent
authority in the issuing State, the latter shall make all necessary inquiries, including
via the contact points of the European Judicial Network® in order to obtain the
information from the executing State.

6. When an authority in the executing State which receives a decision has no juris-
diction to recognise it and take the necessary measures for its execution, it shall, ex
officio, transmit the decision to the competent authority and shall inform the
competent authority in the issuing State accordingly.

7. The United Kingdom and Ireland, respectively, may state in a declaration that
the decision together with the certificate must be sent via its central authority or
authorities specified by it in the declaration. These Member States may at any time
by a further declaration limit the scope of such a declaration for the purpose of giving
greater effect to paragraph 3. They shall do so when the provisions on mutual assis-
tance of the Schengen Implementation Convention are put into effect for them. Any
declaration shall be deposited with the General Secretariat of the Council and notified
to the Commission.

Article 5

® Council Joint Action 98/428/JHA of 29 June 1998 on the creation of a European Judicial
Network (OJ L 191, 7.7.1998, p. 4).
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Scope

1. The following offences, if they are punishable in the issuing State and as they
are defined by the law of the issuing State, shall, under the terms of this Framework
Decision and without verification of the double criminality of the act, give rise to
recognition and enforcement of decisions:

— participation in a criminal organisation,

— terrorism,

— trafficking in human beings,

— sexual exploitation of children and child pornography,

— illicit trafficking in narcotic drugs and psychotropic substances,

— illicit trafficking in weapons, munitions and explosives,

— corruption,

— fraud, including that affecting the financial interests of the European Communities
within the meaning of the Convention of 26 July 1995 on the protection of the
European Communities' financial interests,

— laundering of the proceeds of crime,

— counterfeiting currency, including of the euro,

— computer-related crime,

— environmental crime, including illicit trafficking in endangered animal species and
in endangered plant species and varieties,

— facilitation of unauthorised entry and residence,

— murder, grievous bodily injury,

— illicit trade in human organs and tissue,

— kidnapping, illegal restraint and hostage-taking,

— racism and xenophobia,

— organised or armed robbery,

— illicit trafficking in cultural goods, including antiques and works of art,

— swindling,

— racketeering and extortion,

— counterfeiting and piracy of products,

— forgery of administrative documents and trafficking therein,

— forgery of means of payment,

— illicit trafficking in hormonal substances and other growth promoters,

— illicit trafficking in nuclear or radioactive materials,

— trafficking in stolen vehicles,

— rape,

— arson,

— crimes within the jurisdiction of the International Criminal Court,

— unlawful seizure of aircraft/ships,

— sabotage,

— conduct which infringes road traffic regulations, including breaches of regulations
pertaining to driving hours and rest periods and regulations on hazardous goods,

— smuggling of goods,

— infringements of intellectual property rights,

— threats and acts of violence against persons, including violence during sport events,

— criminal damage,

— theft,

— offences established by the issuing State and serving the purpose of implementing
obligations arising from instruments adopted under the EC Treaty or under Title
VI of the EU Treaty.

2. The Council may decide to add other categories of offences to the lists in para-
graph 1 atanytime, acting unanimously after consultation of the European Parliament
under the conditions laid down in Article 39(1) of the EU Treaty.

The Council shall consider, in the light of the report submitted to it pursuant to
Article 20(5), whether the list should be extended or amended. The Council shall
consider the issue further at a later stage on the basis of a report on the practical
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application of the Framework Decision established by the Commission within 5 years
after the date mentioned in Article 20(1).

3. For offences other than those covered by paragraph 1, the executing State may
make the recognition and execution of a decision subject to the condition that the
decision is related to conduct which would constitute an offence under the law of
the executing State, whatever the constituent elements or however it is described.

Article 6
Recognition and execution of decisions

The competent authorities in the executing State shall recognise a decision which
has been transmitted in accordance with Article 4 without any further formality being
required and shall forthwith take all the necessary measures for its execution, unless
the competent authority decides to invoke one of the grounds for non-recognition
or non-execution provided for in Article 7.

Article 7
Grounds for non-recognition and non-execution

1. The competent authorities in the executing State may refuse to recognise and
execute the decision if the certificate provided for in Article 4 is not produced, is
incomplete or manifestly does not correspond to the decision.

2. The competent authority in the executing State may also refuse to recognise and
execute the decision if it is established that:

(a) decision against the sentenced person in respect of the same acts has been
delivered in the executing State or in any State other than the issuing or the
executing State, and, in the latter case, that decision has been executed;

(b) in one of the cases referred to in Article 5(3), the decision relates to acts which
would not constitute an offence under the law of the executing State;

(c) the execution of the decision is statute-barred according to the law of the
executing State and the decision relates to acts which fall within the jurisdic-
tion of that State under its own law.

(d) the decision relates to acts which:

(i) are regarded by the law of the executing State as having been committed
in whole or in part in the territory of the executing State or in a place
treated as such, or

(ii) have been committed outside the territory of the issuing State and the
law of the executing State does not allow prosecution for the same
offences when committed outside its territory;

(e) there is immunity under the law of the executing State, which makes it
impossible to execute the decision;

(f) the decision has been imposed on a natural person who under the law of the
executing State due to his or her age could not yet have been held criminally
liable for the acts in respect of which the decision was passed;

(g) according to the certificate provided for in Article 4, the person concerned

(i) in case of a written procedure was not, in accordance with the law of the
issuing State, informed personally or via a representative, competent
according to national law, of his right to contest the case and of time limits
of such a legal remedy, or
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(ii) did not appear personally, unless the certificate states:

— that the person was informed personally, or via a representative,
competent according to national law, of the proceedings in accordance
with the law of the issuing State, or

— that the person has indicated that he or she does not contest the case;
(h) the financial penalty is below EUR 70 or the equivalent to that amount.

3. In cases referred to in paragraphs 1 and 2(c) and (g), before deciding not to
recognise and to execute a decision, either totally or in part, the competent authority
in the executing State shall consult the competent authority in the issuing State, by
any appropriate means, and shall, where appropriate, ask it to supply any necessary
information without delay.

Article 8
Determination of the amount to be paid

1. Where it is established that the decision is related to acts which were not carried
out within the territory of the issuing State, the executing State may decide to reduce
the amount of the penalty enforced to the maximum amount provided for acts of the
same kind under the national law of the executing State, when the acts fall within
the jurisdiction of that State.

2. The competent authority of the executing State shall, if necessary, convert the
penalty into the currency of the executing State at the rate of exchange obtaining at
the time when the penalty was imposed.

Article 9
Law governing enforcement

1. Without prejudice to paragraph 3 of this Article, and to Article 10, the enforcement
of the decision shall be governed by the law of the executing State in the same way
as a financial penalty of the executing State. The authorities of the executing State
alone shall be competent to decide on the procedures for enforcement and to
determine all the measures relating thereto, including the grounds for termination
of enforcement.

2. In the case where the sentenced person is able to furnish proof of a payment,
totally or in part, in any State, the competent authority of the executing State shall
consult the competent authority of the Issuing State in the way provided for in Article
7(3). Any part of the penalty recovered in whatever manner in any State shall be
deducted in full from the amount, which is to be enforced in the executing State.

3. A financial penalty imposed on a legal person shall be enforced even if the
executing State does not recognise the principle of criminal liability of legal persons.

Article 10

Imprisonment or other alternative sanction by way of substitution for
non-recovery of the financial penalty

Where it is not possible to enforce a decision, either totally or in part, alternative
sanctions, including custodial sanctions, may be applied by the executing State if its
laws so provide in such cases and the issuing State has allowed for the application of
such alternative sanctions in the certificate referred to in Article 4. The severity of
the alternative sanction shall be determined in accordance with the law of the
executing State, but shall not exceed any maximum level stated in the certificate
transmitted by the issuing State.
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Article 11
Amnesty, pardon, review of sentence

1. Amnesty and pardon may be granted by the issuing State and also by the
executing State.

2. Without prejudice to the Article 10, only the issuing State may determine any
application for review of the decision.

Article 12
Termination of enforcement

1.The competent authority of the issuing State shall forthwith inform the competent
authority of the executing State of any decision or measure as a result of which the
decision ceases to be enforceable or is withdrawn from the executing State for any
other reason.

2. The executing State shall terminate enforcement of the decision as soon as it is
informed by the competent authority of the issuing State of that decision or measure.

Article 13
Accrual of monies obtained from enforcement of decisions

Monies obtained from the enforcement of decisions shall accrue to the executing
State unless otherwise agreed between the issuing and the executing State, in
particular in the cases referred to in Article 1(b)(ii).

Article 14
Information from the executing State

The competent authority of the executing State shall without delay inform the
competent authority of the issuing State by any means which leaves a written record:

(a) of the transmission of the decision to the competent authority, according to
Article 4(6) ;

(b) of any decision not to recognise and execute a decision, according to Articles
7 or 20(3), together with the reasons for the decision;

(c) of the total or partial non-execution of the decision for the reasons referred
to in Article 8, Article 9(1) and (2), and Article 11(1);

(d) of the execution of the decision as soon as the execution has been completed;
(e) of the application of alternative sanction, according to Article 10.
Article 15
Consequences of transmission of a decision

1. Subject to paragraph 2, the issuing State may not proceed with the execution of
a decision transmitted pursuant to Article 4.

2. The right of execution of the decision shall revert to the issuing State:

(a) upon it being informed by the executing State of the total or partial non-
execution or the non-recognition or the non-enforcement of the decision in
the case of Article 7, with the exception of Article 7(2) (a), in the case of
Article 11(1), and in the case of Article 20(3); or
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(b) when the executing State has been informed by the issuing State that the
decision has been withdrawn from the executing State pursuant to Article
12.

3. If, after transmission of a decision in accordance with Article 4, an authority of
the issuing State receives any sum of money which the sentenced person has paid
voluntarily in respect of the decision, that authority shall inform the competent
authority in the executing State without delay. Article 9(2) shall apply.

Article 16
Languages

1. The certificate, the standard form for which is given in the Annex, must be
translated into the official language or one of the official languages of the executing
State. Any Member State may, either when this Framework Decision is adopted or at
a later date, state in a declaration deposited with the General Secretariat of the
Council that it will accept a translation in one or more other official languages of the
Institutions of the Union.

2. The execution of the decision may be suspended for the time necessary to obtain
its translation at the expense of the executing State.

Article 17
Costs

Member States shall not claim from each other the refund of costs resulting from
application of this Framework Decision.

Article 18
Relationship with other agreements and arrangements

This Framework Decision shall not preclude the application of bilateral or multilat-
eralagreementsorarrangements between Member Statesinso farassuch agreements
or arrangements allow the prescriptions of this Framework Decision to be exceeded
and help to simplify or facilitate further the procedures for the enforcement of
financial penalties.

Article 19
Territorial application
This Framework Decision shall apply to Gibraltar.
Article 20
Implementation

1. Member States shall take the necessary measures to comply with the provisions
of this Framework Decision by 22 March 2007.

2. Each Member State may for a period of up to five years from the date of entry
into force of this Framework Decision limit its application to:

(a) decisions mentioned in Article 1(a) (i) and (iv) ; and/or

(b) with regard to legal persons, decisions related to conduct for which a European
instrument provides for the application of the principle of liability of legal
persons.

Any Member State that wants to make use of this paragraph, shall notify a declara-
tion to that effect to the Secretary General of the Council upon the adoption of this
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Framework Decision. The declaration shall be published in the Official Journal of the
European Union.

3. Each Member State may, where the certificate referred to in Article 4 gives rise
to an issue that fundamental rights or fundamental legal principles as enshrined in
Article 6 of the Treaty may have been infringed, oppose the recognition and the
execution of decisions. The procedure referred to in Article 7(3) shall apply.

4. Any Member State may apply the principle of reciprocity in relation to any Member
State making use of paragraph 2.

5. Member States shall transmit to the General Secretariat of the Council and to
the Commission the text of the provisions transposing into their national law the
obligations imposed on them under this Framework Decision. On the basis of a report
established on the basis of this information by the Commission, the Council shall, no
later than 22 March 2008, assess the extent to which Member States have complied
with this Framework Decision.

6. The General Secretariat of the Council shall notify the Member States and the
Commission of the declarations made pursuant to Articles 4(7) and 16.

7. Without prejudice to Article 35(7) of the Treaty, a Member State which has
experienced repeated difficulties or lack of activity by another Member State in the
mutual recognition and execution of decisions, which have not been solved through
bilateral consultations, may inform the Council with a view to evaluating the imple-
mentation of this Framework Decision at Member State level.

8. Any Member State which during a calendar year has applied paragraph 3, shall
inthe beginning of the following calendar year inform the Council and the Commission
of cases in which the grounds referred to in that provision for non-recognition or
non-execution of a decision have been applied.

9. Within seven years after the entry into force of this Framework Decision, the
Commission shall establish a report on the basis of the information received, accom-
panied by any initiatives it may deem appropriate. The Council shall on the basis of
the report review this Article with a view to considering whether paragraph 3 shall
be retained or replaced by a more specific provision.

Article 21
Entry into force

This Framework Decision shall enter into force on the day of its publication in the
Official Journal of the European Union.

Done at Brussels, 24 February 2005.
For the Council
The President
N. SCHMIT
ANNEX
CERTIFICATE

referred to in Article 4 of Council Framework Decision 2005/214/JHA on the
application of the principle of mutual recognition to financial penalties
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(a)

TESTHIE SRR oo v e e e B T T S B
Executing State e

(b)

The authority which issued the decision imposing the financial penalty:

T CIAl MAME: oros oot s bt o s sty sy s o s o ey s s
Address. e
Erleseterenceill )i oo od 0 i S s cob e e e s e s e
Tel No: {conniry codelifarealetty codel ..o e e o e
Fax Mo (couniry code) (areafertycode) ... il
E-mail (when available)
Languages in which it is possible to communicate with the issuing authority ...

Contact details for person(s) to contact to obtain additional information for the purpose
of the enforcement of the decision or, where applicable, for the purpose of the transfer
to the issuing State of monies obtained from the enforcement (name, title/grade, tel.
No_, fax No_, and, when available E-madl)

(©)

The authority competent for the enforcement of the decision imposing the financial
penalty in the issuing State (if the authority is different from the authority under point

(b):

iie1al namesssi s s e S s e T S TR O B B S
Address:
Tel No: (country code) (area/ctty code) ...t
Fax Mo {couniry code) (areafeitycode) ... .
E-mail (when available)

Languages in which it is possible to communicate with the authority competent for
the enfercement: .ol st i el

Contact details for person(s) to contact to obtain additional information for the
purpose of the enforcement of the decision or, where applicable, for the purpose of
the transfer to the issuing State of monies obtained from the enforcement (name, title/
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grade, tel. No_, fax No., and, when available, E-mail): ...

(d

Where a central authority has been made responsible for the adnumstrative
transmission of decisions imposing financial penalties in the issuing State:

Name of the central authority:
Contact person, 1f applicable (title/grade and name): ...
Addiess= oo v e s e e

Elle yeleramees: oo s e e T ST s
Tel No: (country code) (area/city code)

Fax No: (country code) (area/city code)

Eomail (whenavanlable)eo. oo s e di - Sins tn e G s i L D et

(e)

The authority or authorities which may be contacted (in the case where pomnt (c)
and/or (d) has been filled):

o Authority mentioned under point (b)
Can be contacted for questions CONCEIMING. .. ..o
O Authority mentioned under point (c)
Can be contacted for questions concerning: ...
o Authority mentioned under point (d)

Can be contacted for questions CONCEIMING. . ..o

®

Information regarding the natural or legal person on which the financial penalty has
been inposed:

1. Incase of a natural person

s
BT aAIIE (S ).

Maiden name, where applicable: . e

Aliaceswhereapplicablie: ... e e
BER o e s e e e s s s e s e e e

NaBTAIEY oo e e e e e

Identity number or social security number (when available): ...
DalEakbith- oo re e e e s e s
Place ofibarthy - voveenarnmes wnmsses e e sossse sene s s s
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Last Enownaddress: coox s soos i i i i e b s S e e
Language(s) which the person understands (if known): ...
(a)  If the decision is transmitted to the executing State because the person against
whom the decision has been passed 1s normally resident, add the following
information:
Normal residence 1 the executing State: ...
(b)  If the decision is transmitted to the executing State because the person against
whom the decision has been passed has property in the executing State, add the
followang anformation: - o f S s s e e B
Description of the property of the person: ...
Location of the property of the person: ...
(¢c)  If the decision is transmitted to the executing State because the person against
whom the decision has been passed has income in the executing State, add the
Pollownng snformeabion:. ... Gl i
Description of the source(s) of mcome of the person: ...
Location of the source(s) of income of the person: ...
2. Incase of a legal person:
IINGRRNES ctmoesie st s - e s e e S e Bt B S
Form ol legall paronne e s s s e e e T e R e
Registration number (if available)”: ...
Repistered seat (ifavailable) ™ .
Address of the legalpegson-
(a)  Ifthe decision is transmitted to the executing State because the legal person
against whom the decision has been passed has property n the executing State,
add the following information:
Description of the property of the legal person: ...
Location of the property of the legal person: ...
(b)  Ifthe decision is transmitted to the executing State because the legal person
7 Where a decision 1s fransmitted to the executing State because the legal person against whom the decision has been passed has

its registered seat in that State, Fegistration number and Registered seat must be completed.
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against whom the decision has been passed has income i the executing State,
add the following information:

Description of the source(s) of income of the legal person: ...

Location of the source(s) of income of the legal person: ...

(g) The decision imposing a financial penalty:
L.

The nature of the decision imposing the financial penalty (tick the relevant box):

o (i) Decision of a court of the issuing State in respect of a criminal offence
under the law of the issuing State

o (1) Decision of an authority of the 1ssuing State other than a court in respect
of a criminal offence under the law of the issuing State. It is confirmed
that the person concerned has had an opporfunity to have the case trnied by
a court having jurisdiction in particular in criminal matters.

o (ii1) Decision of an authority of the issuing State other than a court in respect
of acts which are punishable under the national law of the 1ssuing State by
virtue of being infringements of the rules of law. It is confirmed that the
person concerned has had an opportunity to have the case fried by a court
having jurisdiction in particular in criminal matters.

o (iv) Decision of a court having jurisdiction in particular in criminal matters
regarding a decision as referred fo in point 1.

The decision was made on (date)

The decision became final on (date) ..,
Reference number of the decision (if available): ... ..

The financial penalty constitutes an obligation to pay (tick the relevant box(es)
and mdicate the amount(s) with indication of currency):

o(1) A sum of money on conviction of an offence imposed in a decision.
AR ool o e e e e i el 0 s

o (1) Compensation imposed i the same decision for the benefit of victims,
where the victim may not be a civil party to the proceedings and the court
15 acting in 1ts exercise of 1ts crinunal jurisdiction.
AU

o (ii1) A sum of money in respect of the costs of court or administrative
proceedings leading to the decision.
ANOUN .
o (iv) A sum of money to a public fund or a victim support organisation,
mmposed in the same decision.
AU (el e e s s s g

The total amount of the financial penalty with mdication of currency: .................

196




ScH. 5A

2.

[No. 7.] Criminal Justice (Mutual Assis- [2008.]

tance) Act 2008

A summary of facts and a description of the circumstances in which the
offence(s) has(have) been comnutted, including time and place: ...

Nature and legal classification of the offence(s) and the applicable statutory
provision/code on basis of which the decision was made: .

To the extent that the offence(s) identified under point 2 above constitute(s) one
or more of the following offences, confirm that by ticking the relevant box(es):

O

o o o o o o o

o o o o

o o o o o o o o o o o

participation in a crinunal organisation;

terrorism;

trafficking in human beings;

sexual exploitation of children and child pornography;

illic1t trafficking in narcotic drugs and psychotropic substances;
illic1t trafficking in weapons, munitions and explosives;
corruption;

fraud, including that affecting the financial interests of the European
Communities within the meaning of the Convention of 26 July 1995 on
the protection of the European Communities’ financial interests;

laundering of the proceeds of crime;
counterfeiting currency, including of the euro;
computer-related crime;

environmental crime, including illicit trafficking in endangered animal
species and in endangered plant species and varieties;

facilitation of unauthorised entry and residence;

murder, grievous bodily injury;

illicit trade in human organs and tissue;

kidnapping, illegal restraint and hostage-taking;

racism and xenophobia;

organised or armed robbery;

illicit trafficking in cultural goods, including antiques and works of art;
swindling;

racketeering and extortion;

counterfeiting and piracy of products;

forgery of administrative documents and trafficking therein;
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forgery of means of payment;

illie1t trafficking in hormonal substances and other growth promoters;
illicit trafficking in nuclear or radioactive materials;

trafficking in stolen vehicles;

rape;

arson;

crimes within the jurisdiction of the International Criminal Court;
unlawful seizure of aircraft/ships;

sabotage;

conduct which infringes road traffic regulations, including breaches of
regulations pertaining to driving hours and rest periods and regulations on
hazardous goods;

o smuggling of goods;
o infringements of intellectual property rights;
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o threats and acts of violence against persons, including violence during
sport events;

o criminal damage;

i theft;

3

i offences established by the issuing State and serving the purpose of
implementing obligations arising from instruments adopted under the EC
Treaty or under Title VI of the EU Treaty.

If this Box 1s ticked, indicate the exact provisions of the mstrument adopted on
the basis of the EC Treaty or the EU Treaty that the offence relatesto. ...

To the extent that the offence(s) identified under point 2 above are not covered
by point 3, give a full description of the offence(s) concerned: ...........................

(h)  Status of the decision imposing the financial penalty:
I

Confirm that (tick the boxes):
o (a) the decision is a final decision

o(b) tothe knowledge of the authority issuing the Certificate, a decision
against the same person in respect of the same acts has not been delivered
in the executing State and that no such decision delivered in any State
other than the 1ssuing State or the executing State has been executed.

Indicate 1if the case been subject to a wriften procedure:

o (a) No, it has not.
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Annotations

Amendments:

Inserted (1.02.2016) by Criminal Justice (Mutual Assistance) (Amendment) Act 2015 (40/2016), s.
33(b) and sch. 2, S.I. No. 11 of 2016.

F84[SCHEDULE 5B

Text oF 2006 Framework DEecisioN

COUNCIL FRAMEWORK DECISION 2006/783/JHA of 6 October 2006
on the application of the principle of mutual recognition to confiscation orders
THE COUNCIL OF THE EUROPEAN UNION,

Having regard to the Treaty on European Union, and in particular Articles 31(1)(a)
and 34(2)(b) thereof,

Having regard to the initiative of the Kingdom of Denmark?,
Having regard to the opinion of the European Parliament?,
Whereas:

(1) The European Council, meeting in Tampere on 15 and 16 October 1999, stressed
that the principle of mutual recognition should become the cornerstone of judicial
cooperation in both civil and criminal matters within the Union.

(2) According to paragraph 51 of the conclusions of the Tampere European Council,
money laundering is at the very heart of organised crime, and should be rooted out
wherever it occurs; the European Council is determined to ensure that concrete steps
are taken to trace, freeze, seize and confiscate the proceeds of crime. In that
connection, in paragraph 55 of the conclusions, the European Council calls for the
approximation of criminal law and procedures on money laundering (e.g. tracing,
freezing and confiscating funds).

(3) All Member States have ratified the Council of Europe Convention of 8 November
1990 on Laundering, Search, Seizure and Confiscation of the Proceeds from Crime
(the 1990 Convention). The Convention obliges signatories to recognise and enforce
a confiscation order made by another party, or to submit a request to its competent
authorities for the purpose of obtaining an order of confiscation and, if such order is
granted, enforce it. The Parties may refuse requests for confiscation inter alia if the
offence to which the request relates would not be an offence under the law of the
requested Party, or if under the law of the requested Party confiscation is not
provided for in respect of the type of offence to which the request relates.

(4) On 30 November 2000 the Council adopted a programme of measures to imple-
ment the principle of mutual recognition of decisions in criminal matters, giving first
priority (measures 6 and 7) to the adoption of an instrument applying the principle

' 0JC 184, 2.8.2002, p. 8.
? Opinion delivered on 20 November 2002 (OJ C 25 E, 29.1.2004, p. 205).
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of mutual recognition to the freezing of evidence and property. Moreover, pursuant
to paragraph 3.3 of the programme, the aim is to improve, in accordance with the
principle of mutual recognition, execution in one Member State of a confiscation
order issued in another Member State, inter alia for the purpose of restitution to a
victim of a criminal offence, taking into account the existence of the 1990 Convention.
With a view to achieving this aim, this Framework Decision, within its field of applica-
tion, reduces the grounds for refusal of enforcement and suppresses, among Member
States, any system of conversion of the confiscation order into a national one.

(5) Council Framework Decision 2001/500/JHA® lays down provisions on money
laundering, the identification, tracing, freezing, seizing and confiscation of instrumen-
talities and the proceeds from crime. Under that Framework Decision, Member States
are also obliged not to make or uphold reservations in respect of Article 2 of the 1990
Convention, in so far as the offence is punishable by deprivation of liberty or a
detention order for a maximum of more than one year.

(6) Finally, on 22 July 2003 the Council adopted Framework Decision 2003/577/JHA
on the execution in the European Union of orders freezing property or evidence®.

(7) The main motive for organised crime is financial gain. In order to be effective,
therefore, any attempt to prevent and combat such crime must focus on tracing,
freezing, seizing and confiscating the proceeds from crime. It is not enough merely
to ensure mutual recognition within the European Union of temporary legal measures
such as freezing and seizure; effective control of economic crime also requires the
mutual recognition of orders to confiscate the proceeds from crime.

(8) The purpose of this Framework Decision is to facilitate cooperation between
Member States as regards the mutual recognition and execution of orders to confiscate
property so as to oblige a Member State to recognise and execute in its territory
confiscation ordersissued by a court competentincriminal matters ofanother Member
State. This Framework Decision is linked to Council Framework Decision 2005/212/JHA
of 24 February 2005 on Confiscation of Crime-Related Proceeds, Instrumentalities
and Property®. The purpose of that Framework Decision is to ensure that all Member
States have effective rules governing the confiscation of proceeds from crime, inter
alia in relation to the onus of proof regarding the source of assets held by a person
convicted of an offence related to organised crime.

(9) Cooperation between Member States, based on the principle of mutual recogni-
tion and immediate execution of judicial decisions, presupposes confidence that the
decisions to be recognised and executed will always be taken in compliance with the
principles of legality, subsidiarity and proportionality. It also presupposes that the
rights granted to the parties or bona fide interested third parties will be preserved.
In this context, due consideration should be given to preventing successful dishonest
claims by legal or natural persons.

(10) The proper practical operation of this Framework Decision presupposes close
liaison between the competent national authorities involved, in particular in cases
of simultaneous execution of a confiscation order in more than one Member State.

(11) The terms ‘proceeds’ and ‘instrumentalities’ used in this Framework Decision
are sufficiently broadly defined to include objects of offences whenever necessary.

(12) Where there are doubts with regard to the location of property which is the
subject of a confiscation order, Member States should use all available means in order
to identify the correct location of that property, including the use of all available
information systems.

> 0JL182,5.7.2001, p. 1.
*0J L 196, 2.8.2003, p. 45.
°0JL68,15.3.2005, p. 49.
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(13) ThisFrameworkDecisionrespectsfundamentalrightsand observesthe principles
recognised by Article 6 of the Treaty on European Union and reflected by the Charter
of Fundamental Rights of the European Union, in particular Chapter VI thereof.
Nothing in this Framework Decision may be interpreted as prohibiting refusal to
confiscate property for which a confiscation order has been issued when objective
grounds exist for believing that the confiscation order was issued for the purpose of
prosecuting or punishing a person on account of his or her sex, race, religion, ethnic
origin, nationality, language, political opinion or sexual orientation, or that that
person's position may be prejudiced for any of these reasons.

(14) This Framework Decision does not prevent any Member State from applying
its constitutional rules relating to due process, freedom of association, freedom of
the press and freedom of expression in other media.

(15) This Framework Decision does not address the restitution of property to its
rightful owner.

(16) This Framework Decision does not prejudice the end to which the Member
States apply the amounts obtained as a consequence of its application.

(17) This Framework Decision does not affect the exercise of the responsibilities
incumbent upon Member States with regard to the maintenance of law and order and
the safeguarding of internal security in accordance with Article 33 of the Treaty on
European Union,

HAS ADOPTED THIS FRAMEWORK DECISION:
Article 1
Objective

1. The purpose of this Framework Decision is to establish the rules under which a
Member State shall recognise and execute in its territory a confiscation order issued
by a court competent in criminal matters of another Member State.

2. This Framework Decision shall not have the effect of modifying the obligation to
respect fundamental rights and fundamental legal principles as enshrined in Article
6 of the Treaty on European Union, and any obligations incumbent on judicial
authorities in this respect shall remain unaffected.

Article 2
Definitions
For the purpose of this Framework Decision,

(a) ‘issuing State’ shall mean the Member State in which a court has issued a
confiscation order within the framework of criminal proceedings;

(b) ‘executing State’ shall mean the Member State to which a confiscation order
has been transmitted for the purpose of execution;

(c) ‘confiscation order’ shall mean a final penalty or measure imposed by a court
following proceedings in relation to a criminal offence or offences, resulting
in the definitive deprivation of property;

(d) ‘property’ shall mean property of any description, whether corporeal or
incorporeal, movable or immovable, and legal documents and instruments
evidencing title to or interest in such property, which the court in the issuing
State has decided:

(i) is the proceeds of an offence, or equivalent to either the full value or part
of the value of such proceeds,
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or
(ii) constitutes the instrumentalities of such an offence,
or

(iii) is liable to confiscation resulting from the application in the issuing State
of any of the extended powers of confiscation specified in Article 3(1) and
(2) of Framework Decision 2005/212/JHA,

or

(iv) is liable to confiscation under any other provisions relating to extended
powers of confiscation under the law of the issuing State;

(e) ‘proceeds’ shall mean any economic advantage derived from criminal offences.
It may consist of any form of property;

(f) ‘instrumentalities’ shall mean any property used or intended to be used, in
any manner, wholly or in part, to commit a criminal offence or criminal
offences;

(g) ‘cultural objects forming part of the national cultural heritage’ shall be defined
in accordance with Article 1(1) of Council Directive 93/7/EEC of 15 March
1993 on the return of cultural objects unlawfully removed from the territory
of a Member State®;

(h) where the criminal proceedings leading to a confiscation order involve a
predicate offence as well as money laundering, a ‘criminal offence’ mentioned
in Article 8(2) (f) shall mean a predicate offence.

Article 3
Determination of the competent authorities

1. Each Member State shall inform the General Secretariat of the Council which
authority or authorities, under its law, are competent according to this Framework
Decision when that Member State is:

— the issuing State,
or
— the executing State.

2. Notwithstanding Articles 4(1) and (2), each Member State may designate, if it is
necessary as a result of the organisation of its internal system, one or more central
authorities responsible for the administrative transmission and reception of the
confiscation orders and to assist the competent authorities.

3. The General Secretariat of the Council shall make the information received
available to all Member States and the Commission.

Article 4
Transmission of confiscation orders

1. A confiscation order, together with the certificate provided for in paragraph 2,
the standard form for which is given in the Annex, may, in the case of a confiscation
order concerning an amount of money, be transmitted to the competent authority
of a Member State in which the competent authority of the issuing State has reason-

foJtL 74, 27.3.1993, p. 74. Directive as last amended by Directive 2001/38/EC of the
European Parliament and of the Council (OJ L 187, 10.7.2001, p. 43).
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able grounds to believe that the natural or legal person against whom the confiscation
order has been issued has property or income.

In the case of a confiscation order concerning specific items of property, the
confiscation order and the certificate may be transmitted to the competent authority
of a Member State in which the competent authority of the issuing State has reason-
able grounds to believe that property covered by the confiscation order is located.

If there are no reasonable grounds which would allow the issuing State to determine
the Member State to which the confiscation order may be transmitted, the confiscation
order may be transmitted to the competent authority of the Member State where
the natural or legal person against whom the confiscation order has been issued is
normally resident or has its registered seat respectively.

2. The confiscation order or a certified copy thereof, together with the certificate,
shall be transmitted by the competent authority of the issuing State directly to the
authority of the executing State which is competent to execute it, by any means
capable of producing a written record, under conditions allowing the executing State
to establish authenticity. The original of the confiscation order, or a certified copy
thereof, and the original of the certificate shall be transmitted to the executing State
if it so requires. All official communications shall be made directly between the said
competent authorities.

3. The certificate, shall be signed, and its contents certified as accurate, by the
competent authority of the issuing State.

4. If the authority competent to execute the confiscation order is not known to the
competent authority of the issuing State, the latter shall make all necessary enquiries,
including via the contact points of the European judicial network, in order to obtain
information from the executing State.

5. Where the authority of the executing State which receives a confiscation order
has no jurisdiction to recognise it and take the necessary measures for its execution,
it shall, ex officio, transmit the order to the authority competent to execute it, and
shall inform the competent authority of the issuing State accordingly.

Article 5
Transmission of a confiscation order to one or more executing States

1. Subject to paragraphs 2 and 3, a confiscation order may only be transmitted
pursuant to Article 4 to one executing State at any one time.

2. A confiscation order concerning specific items of property may be transmitted
to more than one executing State at the same time in cases where:

— the competent authority of the issuing State has reasonable grounds to believe
that different items of property covered by the confiscation order are located
in different executing States,

— the confiscation of a specificitem of property covered by the confiscation order
involves action in more than one executing State,

or

— the competent authority of the issuing State has reasonable grounds to believe
that a specific item of property covered by the confiscation order is located
in one of two or more specified executing States.

3. A confiscation order concerning an amount of money may be transmitted to more
than one executing State at the same time, where the competent authority of the
issuing State deems there is a specific need to do so, for example where:
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— the property concerned has not been frozen under Council Framework Decision
2003/577/JHA of,

or

— the value of the property which may be confiscated in the issuing State and
any one executing State is not likely to be sufficient for the execution of the
full amount covered by the confiscation order.

Article 6
Offences

1. If the acts giving rise to the confiscation order constitute one or more of the
following offences, as defined by the law of the issuing State, and are punishable in
the issuing State by a custodial sentence of a maximum of at least three years, the
confiscation order shall give rise to execution without verification of the double
criminality of the acts:

— participation in a criminal organisation,

— terrorism,

— trafficking in human beings,

— sexual exploitation of children and child pornography,

— illicit trafficking in narcotic drugs and psychotropic substances,

— illicit trafficking in weapons, munitions and explosives,

— corruption,

— fraud, including that affecting the financial interests of the European Communities
within the meaning of the Convention of 26 July 1995 on the protection of the
European Communities' financial interests,

— laundering of the proceeds of crime,

— counterfeiting currency, including of the euro,

— computer-related crime,

— environmental crime, including illicit trafficking in endangered animal species and
in endangered plant species and varieties,

— facilitation of unauthorised entry and residence,

— murder, grievous bodily injury,

— illicit trade in human organs and tissue,

— kidnapping, illegal restraint and hostage-taking,

— racism and xenophobia,

— organised or armed robbery,

— illicit trafficking in cultural goods, including antiques and works of art,

— swindling,

— racketeering and extortion,

— counterfeiting and piracy of products,

— forgery of administrative documents and trafficking therein,

— forgery of means of payment,

— illicit trafficking in hormonal substances and other growth promoters,

— illicit trafficking in nuclear or radioactive materials,

— trafficking in stolen vehicles,

— rape,

— arson,

— crimes within the jurisdiction of the International Criminal Court,

— unlawful seizure of aircraft/ships,

— sabotage.

2. The Council may decide to add other categories of offences to the list contained
in paragraph 1 at any time, acting unanimously after consultation of the European
Parliament under the conditions laid down in Article 39(1) of the TEU. The Council
shall consider, in the light of the report submitted by the Commission pursuant to
Article 22, whether the list should be extended or amended.
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3. For offences other than those covered by paragraph 1, the executing State may
make the recognition and execution of a confiscation order subject to the condition
that the acts giving rise to the confiscation order constitute an offence which permits
confiscation under the law of the executing State, whatever its constituent elements
or however it is described under the law of the issuing State.

Article 7
Recognition and execution

1. The competent authorities in the executing State shall without further formality
recognise a confiscation order which has been transmitted in accordance with Articles
4 and 5, and shall forthwith take all the necessary measures for its execution, unless
the competent authorities decide to invoke one of the grounds for non-recognition
or non-execution provided for in Article 8, or one of the grounds for postponement
of execution provided for in Article 10.

2. If a request for confiscation concerns a specific item of property, the competent
authorities of the issuing and the executing States may, if provided for under the law
of those States, agree that confiscation in the executing State may take the form of
a requirement to pay a sum of money corresponding to the value of the property.

3. If a confiscation order concerns an amount of money, the competent authorities
of the executing State shall, if payment is not obtained, execute the confiscation
order in accordance with paragraph 1 on any item of property available for that
purpose.

4. If a confiscation order concerns an amount of money, the competent authorities
of the executing State shall, if necessary, convert the amount to be confiscated into
the currency of the executing State at the rate of exchange obtaining at the time
when the confiscation order was issued.

5. Each Member State may state in a declaration deposited with the General
Secretariat of the Council thatits competent authorities will not recognise and execute
confiscation orders under circumstances where confiscation of the property was
ordered under the extended powers of confiscation referred to in Article 2(d) (iv).
Any such declaration may be withdrawn at any time.

Article 8
Reasons for non-recognition or non-execution

1. The competent authority of the executing State may refuse to recognise and
execute the confiscation order if the certificate provided for in Article 4 is not
produced, is incomplete, or manifestly does not correspond to the order.

2. The competent judicial authority of the executing State, as defined in the law of
that State, may also refuse to recognise and execute the confiscation order if it is
established that:

(a) execution of the confiscation order would be contrary to the principle of ne
bis in idem;

(b) in one of the cases referred to in Article 6(3), the confiscation order relates
to acts which do not constitute an offence which permits confiscation under
the law of the executing State; however, in relation to taxes, duties, customs
duties and exchange activities, execution of a confiscation order may not be
refused on the ground that the law of the executing State does not impose
the same kind of tax or duty or does not contain the same types of rules
concerning taxes, duties, customs duties and exchange activities as the law
of the issuing State;
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(c) thereisimmunity or privilege under the law of the executing State which would
prevent the execution of a domestic confiscation order on the property
concerned;

(d) the rights of any interested party, including bona fide third parties, under the
law of the executing State make it impossible to execute the confiscation
order, including where this is a consequence of the application of legal
remedies in accordance with Article 9;

(e) according to the certificate provided for in Article 4(2), the person concerned
did not appear personally and was not represented by a legal counsellor in
the proceedings resulting in the confiscation order, unless the certificate
states that the person was informed personally, or via his representative
competent according to national law, of the proceedings in accordance with
the law of the issuing State, or that the person has indicated that he or she
does not contest the confiscation order;

(f) the confiscation order is based on criminal proceedings in respect of criminal
offences which:

— under the law of the executing State, are regarded as having been
committed wholly or partly within its territory, or in a place equivalent
to its territory,

or

— were committed outside the territory of the issuing State, and the law of
the executing State does not permit legal proceedings to be taken in
respect of such offences where they are committed outside that State's
territory;

(g) the confiscation order, in the view of that authority, was issued in circum-
stances where confiscation of the property was ordered under the extended
powers of confiscation referred to in Article 2(d) (iv) ;

(h) the execution of a confiscation order is barred by statutory time limitations
in the executing State, provided that the acts fall within the jurisdiction of
that State under its own criminal law.

3. If it appears to the competent authority of the executing State that:

— the confiscation order was issued in circumstances where confiscation of the
property was ordered under the extended powers of confiscation referred
to in Article 2(d) (iii),

and

— the confiscation order falls outside the scope of the option adopted by the
executing State under Article 3(2) of Framework Decision 2005/212/JHA,

it shall execute the confiscation order at least to the extent provided for in similar
domestic cases under national law.

4. The competent authorities of the executing State shall give specific consideration
to consulting, by any appropriate means, the competent authorities of the issuing
State before deciding not to recognise and execute a confiscation order pursuant to
paragraph 2, or to limit the execution thereof pursuant to paragraph 3. Consultation
is obligatory where the decision is likely to be based on:

— paragraph 1,

— paragraph 2(a), (e), (f) or (g),
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— paragraph 2(d) and information is not being provided under Article 9(3),
or
— paragraph 3.

5. Where it is impossible to execute the confiscation order for the reason that the
property to be confiscated has already been confiscated, has disappeared, has been
destroyed, cannot be found in the location indicated in the certificate or the location
of the property has not been indicated in a sufficiently precise manner, even after
consultation with the issuing State, the competent authority of the issuing State shall
be notified forthwith.

Article 9
Legal remedies in the executing State against recognition and execution

1. Each Member State shall put in place the necessary arrangements to ensure that
any interested party, including bona fide third parties, has legal remedies against the
recognition and execution of a confiscation order pursuant to Article 7, in order to
preserve his or her rights. The action shall be brought before a court in the executing
State in accordance with the law of that State. The action may have suspensive effect
under the law of the executing State.

2. The substantial reasons for issuing the confiscation order cannot be challenged
before a court in the executing State.

3. If action is brought before a court in the executing State, the competent author-
ity of the issuing State shall be informed thereof.

Article 10
Postponement of execution

1. The competent authority of the executing State may postpone the execution of
a confiscation order transmitted in accordance with Articles 4 and 5:

(a) if, in the case of a confiscation order concerning an amount of money, it
considers that there is a risk that the total value derived from its execution
may exceed the amount specified in the confiscation order because of
simultaneous execution of the confiscation order in more than one Member
State;

(b) in the cases of legal remedies referred to in Article 9;

(c) where the execution of the confiscation order might damage an ongoing
criminal investigation or proceedings, until such time as it deems reasonable;

(d) where it is considered necessary to have the confiscation order or parts
thereof translated at the expense of the executing State, for the time
necessary to obtain its translation,

or

(e) where the property is already the subject of confiscation proceedings in the
executing State.

2. The competent authority of the executing State shall, for the duration of post-
ponement, take all the measures it would take in a similar domestic case to prevent
the property from no longer being available for the purpose of execution of the
confiscation order.
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3. In the case of postponement pursuant to paragraph 1(a), the competent author-
ity of the executing State shall inform the competent authority of the issuing State
thereof immediately by any means capable of producing a written record, and the
competent authority of the issuing State shall comply with the obligations referred
to in Article 14(3).

4. In the cases referred to in paragraph 1(b), (c), (d) and (e), a report on the post-
ponement, including the grounds for the postponement and, if possible, the expected
duration of the postponement, shall be made forthwith by the competent authority
of the executing State to the competent authority of the issuing State by any means
capable of producing a written record.

As soon as the ground for postponement has ceased to exist, the competent
authority of the executing State shall forthwith take the necessary measures for the
execution of the confiscation order and inform the competent authority of the issuing
State thereof by any means capable of producing a written record.

Article 11
Multiple confiscation orders
If the competent authorities of the executing State are processing:

— two or more confiscation orders concerning an amount of money, which have
been issued against the same natural or legal person, and the person
concerned does not have sufficient means in the executing State to enable
all the orders to be executed,

or
— two or more confiscation orders concerning the same specific item of property,

the decision on which of the confiscation orders is or are to be executed shall be
taken by the competent authority of the executing State according to the law of the
executing State, with due consideration of all the circumstances, which may include
the involvement of frozen assets, the relative seriousness and the place of the offence,
the dates of the respective orders and the dates of transmission of the respective
orders.

Article 12
Law governing execution

1. Without prejudice to paragraph 3, the execution of the confiscation order shall
be governed by the law of the executing State and its authorities alone shall be
competent to decide on the procedures for execution and to determine all the
measures relating thereto.

2. In the case where the person concerned is able to furnish proof of confiscation,
totally or in part, in any State, the competent authority of the executing State shall
consult the competent authority of the issuing State by any appropriate means. Any
part of the amount, in the case of confiscation of proceeds, that is recovered pursuant
to the confiscation order in any State other than the executing State shall be
deducted in full from the amount to be confiscated in the executing State.

3. A confiscation order issued against a legal person shall be executed even if the
executing State does not recognise the principle of criminal liability of legal persons.

4.The executing State may notimpose measures as an alternative to the confiscation
order, including custodial sanctions or any other measure limiting a person's freedom,
as a result of a transmission pursuant to Articles 4 and 5, unless the issuing State has
given its consent.

208



Sch. 5B [No. 7.] Criminal Justice (Mutual Assis- [2008.]
tance) Act 2008

Article 13
Amnesty, pardon, review of confiscation order

1. Amnesty and pardon may be granted by the issuing State and also by the
executing State.

2.0nlytheissuing State may determine any application for review of the confiscation
order.

Article 14
Consequences of transmission of confiscation orders

1. The transmission of a confiscation order to one or more executing States in
accordance with Articles 4 and 5 does not restrict the right of the issuing State to
execute the confiscation order itself.

2. In the case of transmission of a confiscation order concerning an amount of
money to one or more executing States, the total value derived from its execution
may not exceed the maximum amount specified in the confiscation order.

3. The competent authority of the issuing State shall immediately inform the
competent authority of any executing State concerned by any means capable of
producing a written record:

(a) if it considers that there is a risk that execution beyond the maximum amount
may occur, for example on the basis of information notified to it by an
executing State pursuant to Article 10(3). In the event of the application of
Article 10(1) (a), the competent authority of the issuing State shall as soon
as possible inform the competent authority of the executing State whether
the risk referred to has ceased to exist;

(b) if all or a part of the confiscation order has been executed in the issuing State
or in another executing State. The amount for which the confiscation order
has not yet been executed shall be specified;

(c) if, after transmission of a confiscation order in accordance with Articles 4 and
5, an authority of the issuing State receives any sum of money which the
person concerned has paid voluntarily in respect of the confiscation order.
Article 12(2) shall apply.

Article 15
Termination of execution

The competent authority of the issuing State shall forthwith inform the competent
authority of the executing State by any means capable of reducing a written record
of any decision or measure as a result of which the order ceases to be enforceable
or shall be withdrawn from the executing State for any other reason. The executing
State shall terminate execution of the order as soon as it isinformed by the competent
authority of the issuing State of that decision or measure.

Article 16
Disposal of confiscated property

1. Money which has been obtained from the execution of the confiscation order
shall be disposed of by the executing State as follows:

(a) if the amount obtained from the execution of the confiscation order is below
EUR 10 000, or the equivalent to that amount, the amount shall accrue to
the executing State;
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(b) in all other cases, 50 % of the amount which has been obtained from the
execution of the confiscation order shall be transferred by the executing
State to the issuing State.

2. Property other than money, which has been obtained from the execution of the
confiscation order, shall be disposed of in one of the following ways, to be decided
by the executing State:

(a) the property may be sold. In that case, the proceeds of the sale shall be
disposed of in accordance with paragraph 1;

(b) the property may be transferred to the issuing State. If the confiscation order
covers an amount of money, the property may only be transferred to the
issuing State when that State has given its consent;

(c) when it is not possible to apply (a) or (b), the property may be disposed of in
another way in accordance with the law of the executing State.

3. Notwithstanding paragraph 2, the executing State shall not be required to sell
or return specific items covered by the confiscation order which constitute cultural
objects forming part of the national heritage of that State.

4. Paragraphs 1, 2 and 3 apply unless otherwise agreed between the issuing State
and the executing State.

Article 17
Information on the result of the execution

The competent authority of the executing State shall without delay inform the
competent authority of the issuing State by any means capable of producing a written
record:

(a) of the transmission of the confiscation order to the competent authority,
according to Article 4(5) ;

(b) of any decision not to recognise the confiscation order, together with the
reasons for the decision;

(c) of the total or partial non-execution of the order for the reasons referred to
in Article 11, Article 12(1) and (2) or Article 13(1) ;

(d) as soon as the execution of the order has been completed;
(e) of the application of alternative measures, according to Article 12(4).
Article 18
Reimbursement

1. Without prejudice to Article 9(2), where the executing State under its law is
responsible for injury caused to one of the interested parties mentioned in Article 9
by the execution of a confiscation order transmitted to it pursuant to Articles 4 and
5, the issuing State shall reimburse to the executing State any sums paid in damages
by virtue of that responsibility to the said party except if, and to the extent that, the
injury or any part of it is exclusively due to the conduct of the executing State.

2. Paragraph 1 is without prejudice to the law of the Member States on claims by
natural or legal persons for compensation of damage.

Article 19

Languages
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1. The certificate shall be translated into the official language or one of the official
languages of the executing State.

2. Any Member State may, when this Framework Decision is adopted or at a later
date, state in a declaration deposited with the General Secretariat of the Council that
it will accept a translation in one or more other official languages of the Institutions
of the European Communities.

Article 20
Costs

1. Without prejudice to Article 16, Member States may not claim from each other
the refund of costs resulting from application of this Framework Decision.

2. Where the executing State has had costs which it considers large or exceptional,
it may propose to the issuing State that the costs be shared. The issuing State shall
take into account any such proposal on the basis of detailed specifications given by
the executing State.

Article 21
Relationship with other agreements and arrangements

This Framework Decision shall not affect the application of bilateral or multilateral
agreements or arrangements between Member States in so far as such agreements
or arrangements help to further simplify or facilitate the procedures for the execution
of confiscation orders.

Article 22
Implementation

1. Member States shall take the necessary measures to comply with this Framework
Decision by 24 November 2008.

2. Member States shall communicate to the General Secretariat of the Council and
to the Commission the text of the provisions transposing into their national law the
obligationsresulting from this Framework Decision. Onthe basisofareportestablished
on the basis of this information by the Commission, the Council shall, by 24 November
2009, assess the extent to which Member States have taken the necessary measures
to comply with this Framework Decision.

3. The General Secretariat of the Council shall notify the Member States and the
Commission of the declarations made pursuant to Articles 7(5) and 19(2).

4. A Member State which has experienced repeated difficulties or lack of activity
by another Member State in the mutual recognition and execution of confiscation
orders, which have not been resolved through bilateral consultations, may inform
the Council with a view to evaluating the implementation of this Framework Decision
at Member State level.

5. The Member States, acting as executing States, shall inform the Council and the
Commission, at the beginning of the calendar year, of the number of cases in which
Article 17(b) has been applied and a summary of reasons for this.

By 24 November 2013, the Commission shall establish a report on the basis of the
information received, accompanied by any initiatives it may deem appropriate.

Article 23

Entry into force
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This Framework Decision shall enter into force on the day of its publication in the
Official Journal of the European Union.

Done at Luxembourg, 6 October 2006.
For the Council
The President

K. RAJAMAKI

ANNEX
CERTIFICATE

referred to in Article 4 of Council Framework Decision 2006/783/JHA on the
application of the principle of mutual recognition to confiscation orders
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(a) Issuing and executing States:
[T o g s eSS SR P SRy
Execubing State: io i s o e B B e R L
(b)  Court which issued the confiscation order:

Official name:
Wddress: bl iing . ise st opnnie i T RS S el it 0l i i ol e
File relerenee fie e o nnmmr st i s st mtsst s romes o sutamt o e d e s
Tel. (country code) (arealcity code):
Fax (country code) (areafeityecode): ..
Emailfwhiem avatlable)s oo i s s S S e
Languages in which it 1s possible to commumnicate with the Court: ...

Contact details for person(s) to contact in order to obtain additional information for
the purpose of the execution of the confiscation order, or, where applicable, for the
purpose of coordination of the execution of a confirmation order transmitted to two or
more executing States, or for the purpose of the transfer to the 1ssuing State of monies
or properties obtained from the execution (name, title/prade, tel , fax, and, when
availableemail): . e el o e e e e et T

213




ScH. 5B

[No. 7.] Criminal Justice (Mutual Assis- [2008.]
tance) Act 2008

(c)

Authority competent for the execution of the confiscation order in the issuing State (if
the authority 1s different from the Court under point (b)):

ETTECIAR AT - oo im0 S T ST e 3

Tel. {country code) (areafcabyiende): - cow o e e s e e e

Faot:[couniry code) (arealcity code). cocow v e i s,

E mail (when available): e

Languages in whuch 1t 1s possible to communicate with the authority competent for the
exXecUtion” ...

Contact details for person(s) to contact in order to obtain additional nformation for the
purpose of the execution of the confiscation order or, where applicable, for the purpose
of coordination of the execution of a confiscation order transmutted to two or more
executing States, or for the purpose of the transfer to the issuing State of monies or
properties obtamned from the execution, (name, title/grade, tel., fax, and, when
available, e mail):

(d)

Where a central authority has been made responsible for the administrative
transnussion and reception of confiscation orders in the 1ssuing State:

Name of the cenfral anthonfy: . - oo oo o e

Filarefeteneer . on v et mnenn e e i e e e e e
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Tel..[country code) {arealetly 00de): .o i e
Fax. (country code) (area/city code): ... .o
Emaliwhenavmilable) ..o e e v e v e e e
(e) Authority or authorities which may be contacted (1f point (¢) and/or (d) has(have) been
completed):
o Authority mentioned under point (b)
Can be contacted for questions concerning: ...
o  Authority mentioned under point (c)
Can be contacted for questions concerning: ...
o Authority mentioned under point (d)
Can be contacted for questions cONCEIMING. ...
(f)  Where the confiscation order is a follow up to a freezing order transmitted to the
executing State pursuant to Council Framework Decision 2003/577/THA of 22 July
2003 on the execution in the European Union of orders freezing property or
evidence®™, provide relevant information to identify the freezing order (the dates of
issue and transmission of the freezing order, the authority to which it was transmitted,
reference mumber, if available): e
(g) Where the confiscation order has been transmuitted to more than one executing State,

provide the following information:

L The confiscation order has been transmitted to the following other executing
State(s) (country and authorify): ..o

2 The confiscation order has been transmutted to more than one executing State
for the following reason (tick the relevant box):

2.1. Where the confiscation order concerns one or more specific items of property:

o  Dufferent specific items of property covered by the confiscation order are
believed to be located in different executing States.

O The confiscation of a specific item of property involves action in more than
one executing State.

o A specific item of property covered by the confiscation order is believed to
be located in one of two or more specified executing States.

2.2, Where the confiscation order concerns an amount of money:

O The property concerned has not been frozen under Framework Decision
2003/577/THA of 22 July 2003 on the execution in the European Union of
orders freezing property or evidence.

(1) OJL 196, 2.8.2003, p. 45.
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O The value of the property which may be confiscated in the 1ssuing State and
any one executing State is not likely to be sufficient for the execution of the
full amount covered by the confiscation order.

o Other reason(s) (to be spectfied). .. ..o

1

1.1

(h) Information regarding the natural or legal person against whom the confiscation order
has been 1ssued:

In the case of a natural person:

ForenMunefs): o S s el sl s Bl o s s el s e s
Maiden name, (where applicable): ... e
Ahases: (where applicable): - oo e srneme s s e
.
Natonalily= - v i s e s e
Identity number or social securify number (when possible): ...
Bateiabbimflie e e e s
Placeofbirth-
Tasklnownmaddnass: . oo o

If the confiscation order concerns an amount of money:

The confiscation order 1s transnutted to the executing State because (tick the
relevant box):

O (a) the issming State has reasonable grounds to believe that the person
agamnst whom the confiscation order has been 1ssued has property or
income in the executing State. Add the following information:

Grounds for believing that the person has property/income: ..................

Location of the property of the person/source of income (if not known,
the Tast kmowm docation]): - conis e o r s wionbn il e i s

O (b) there are no reasonable grounds, as referred to under (a), which would
allow the issuing State to determine the Member State to which the
confiscation order may be sent, but the person against whom the
confiscation order has been issued is normally resident in the
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executing State. Add the following information:
Normal residence in the executing State: .

If the confiscation order concerns specific item(s) of property:

The confiscation order is transmitted to the executing State because (tick the
relevant box):

o (a) the specific item(s) of property is (are) located in the executing State.
(See pomwt (1))

o (b) the 1ssuing State has reasonable grounds to believe that all or part of
the specific item(s) of property covered by the confiscation order is
(are) located in the executing State. Add the following information:

Grounds for believing that the specific item(s) of property is located in
theexpenfing Sfate: oo o corndi s s peene B e e

o (c) there are no reasonable grounds, as referred to in (b), which would
allow the issuing State to determine the Member State to which the
confiscation order may be transnutted, but the person against whom
the confiscation order has been issued is normally resident in the
executing State. Add the following information:

Normal residence in the executing State: .

In the case of a legal person:

0 1
Form oblepal peasons o coo v ©ovin s v i e s s
Registration number (if available)™:
Repisiration seat (ifavailable)™: o
Address of the legal person: ...
If the confiscation order concerns an amount of money:

The confiscation order 1s transmutted to the executing State because (tick the
relevant box):

o (a) the issuing State has reasonable grounds to believe that the legal
person against whom the confiscation order has been issued has
property or income in the executing State. Add the following
information:

Grounds for believing that the person has property/income: .................

Description of the property of the person/source of income: ...

(1) Where a confiscation crder is fransmitted to the execufing State because the legal person against whom the confiscation order
has been issued has its registered seat in that State, Registration number and Registered seat must be completed.
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Location of the property of the person/source of income (1f not known,
the Tast kmowm Toeation): -ooooo s e m i e s
o (b) there are no reasonable grounds, as referred to in (a), which would
allow the issuing State to determine the Member State to which the
confiscation order may be sent but the legal person against whom the
confiscation order has been issued has its registered seat in the
executing State. Add the following information:
Registered Seat in the executing State: ...
2.2. Ifthe confiscation order concerns specific item(s) of property:
The confiscation order 1s transnutted to the executing State because (tick the
relevant box):
o (a) the specific item(s) of property is (are) located in the executing State.
(See point (1)).
o (b) the issuing State has reasonable grounds to believe that all or part of
the specific item(s) of property covered by the confiscation order 1s
(are) located in the executing State. Add the following information:
Grounds for believing that the specific item(s) of property 1s (are)
located mthe executing States .. .. oo e
o (c) there are no reasonable grounds, as referred to in (b), which would
allow the issuing State to determine the Member State to which the
confiscation order may be transmutted but the legal person against
whom the confiscation order has been issued has its registered seat in
the executing State. Add the following information:
Registered seat in the executing State: ...
(i) The confiscation order
The confiscation order was 1ssued on (date): .
The confiscation order became final on (date): .
Reference number of the confiscation order (if available): .
L Information on the nature of the confiscation order
1.1. Indicate (by ticking in the relevant box(es)) if the confiscation order concerns:
o an amount of money
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The amount for execution in the executing State with indication of currency (in
gnresiandiwerds) o atenn s e e s e

The total amount covered by the confiscation order with indication of currency
(inhpures andwordS)ei e e s s peini el e S e Tl

o specific item(s) of property
Description of the specific item(s) of property: ...

Location of the specific item(s) of property (if not known, the last known
BOCAHONE. bl b el i S e s e e

Where the confiscation of the specific item(s) of property involves action in
more than one executing State, description of the action to be taken: ...................

The Court has decided that the property (tick the relevant box(es)):

o (1) is proceeds of an offence, or is equivalent to either the full value or
part of the value of such proceeds,

o (1) constitutes the instrumentalities of such an offence,

o (i1) is liable to confiscation resulting from the application in the issuing
State of extended powers of confiscation as specified in (a), (b) and
(c). The basis for the decision is that the Court, based on specific
facts, 1s fully convinced that the property in question has been derived
from:

o (a) criminal activities of the convicted person during a period
prior to conviction for the offence concerned which 1s
deemed to be reasonable by the Court in the circumstances
of the particular case,

o (b) simlar criminal activities of the convicted person during a
period prior to conviction for the offence concerned which
15 deemed to be reasonable by the Court in the
circumstances of the particular case, or

o (c) the criminal activity of the convicted person, and it has been
established that the value of the property 1s disproportionate
to the lawful income of that person.

o () 1s hiable to confiscation under any other provision relating to extended
powers of confiscation under the law of the issuing State.

If two or more categories of confiscation are involved, provide details on which
property 1s confiscated in relation to which category: ...

Information on the offence(s) resulting in the confiscation order

A summary of facts and a description of the circumstances in which the
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offence(s) resulting in the confiscation order has(have) been conumitted,
mcluding time and place:

Nature and legal classification of the offence(s) resulting in the confiscation
order and the applicable statutory provision/code on basis of which the decision
was made:

If applicable, indicate one or more of the followmg offences to which the
offence(s) identified under point 2.2 relate(s), if the offence(s) are punishable in
the 1ssming State by a custodial sentence of a maximum of at least 3 years (ftick
the relevant box(es)):

participation in a criminal organisation;

terrorisn

trafficking in human beings;

sexual exploitation of children and child pornography;

illicit trafficking in narcotic drugs and psychotropic substances;

illicit trafficking in weapons, munitions and explosives;

corruption;

fraud, including that affecting the financial interests of the European

Communities within the meaning of the Convention of 26 July 1995 on the
protection of the European Commmmities’ financial interests;

laundering of the proceeds of crime;
counterferting currency, including of the euro;

B B & 8 B :@2 0O

computer related crime;

environmental crime, including illicit trafficking in endangered animal
species and in endangered plant species and varieties;

o o o o

facilitation of unauthorised entry and residence;
murder, grievous bodily injury;
illicit trade in human organs and tissue;

kidnapping, 1llegal restraint and hostage taking;

o o o o o

racism and xenophobia;
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organised or armed robbery;

illicit trafficking in cultural goods, including antiques and works of art;
swindling;

racketeering and extortion;

counterfeiting and piracy of products;

forgery of administrative documents and trafficking therein;

forgery of means of payment;

ilicit trafficking in hormonal substances and other growth promoters;
illicit trafficking in nuclear or radioactive materials;

trafficking i stolen vehicles;

rape;

arson;

crimes within the jurisdiction of the International Criminal Court;
unlawful seizure of aircraft/ships;

sabotage.

2.4. To the extent that the offence(s) resulting in the confiscation order identified
under point 2.2 is (are) not covered by point 2.3, give a full description of the
offence(s) concerned (this should cover the actual criminal activity involved as
opposed for instance to legal classifications): ...

oo oo oo oo o0 o0 o000 0600

(j) Proceedings resulting in the confiscation order

Indicate the following concerning the proceedings resulting in the confiscation order

(tick the relevant box(es)):

O (a) The person concerned appeared personally in the proceedings.

o (b) The person concerned did not appear personally in the proceedings, but was
represented by a legal counsellor.

O (c) The person concerned did not appear in the proceedings and was not
represented by a legal counsellor. It is confirmed that:

o the person was informed personally, or via a representative competent
according to national law, of the proceedings in accordance with the law
of the issuing State, or

o the person has indicated that he or she does not contest the confiscation
order.
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(k) Conversion and transfer of property
1. If the confiscation order concerns a specific item of property, state whether the
1ssuing State allows for the confiscation in the executing State to take the form of
a requirement to pay a sum of money corresponding to the value of the property.
o yes
O no
2. If the confiscation order concerns an amount of money, state whether property,
other than money obtained from the execution of the confiscation order, may be
transferred to the 1ssuing State:
o yes
O no
() Alternative measures, including custodial sanctions
1. State whether the 1ssuing State allows for the application by the executing State of
alternative measures where 1t 1s not possible to execute the confiscation order,
either totally or in part:
O yes
O no
2. If yes, state which sanctions may be applied (nature and maximum level of the
sanctions):
o Custody (maxmmwmperied): oo i
o Community service (or equivalent) ( maximum period): .
o (Other sanctions (desenplien) - oo oo e e e
(m) Other circumstances relevant to the case (optional information): ...
(n) The confiscation order 1s attached fo the certificate.
Signature of the authority issuing the certificate and/or its representative certifying the
content of the cerhficate asacemrate: .. .. i
NaIe s . s e e b e e Lt i s e
Post held (bfle/pradey-
IR o s
Official stamp (if available):
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Annotations

Amendments:

F84 Inserted (1.02.2016) by Criminal Justice (Mutual Assistance) (Amendment) Act 2015 (40/2016), s.
33(c) and sch. 3, S.I. No. 11 of 2016.

SCHEDULE 6

Text of TiTLe 11l oF EC/Swiss CONFEDERATION AGREEMENT
TITLE I
MUTUAL LEGAL ASSISTANCE
ARTICLE 25
Relationship with other Agreements

1. The provisions of this Title are intended to supplement the European Convention
on Mutual Assistance in Criminal Matters of 20 April 1959, and the Convention on
Laundering, Search, Seizure and Confiscation of the Proceeds from Crime of 8
November 1990, and to facilitate their implementation between the Contracting
Parties.

2. More favourable provisions of bilateral or multilateral Agreements between the
Contracting Parties are not affected.

ARTICLE 26
Procedures in which mutual legal assistance shall also be afforded
1. Mutual legal assistance shall also be afforded:

(a) in proceedings brought by the administrative authorities in respect of acts
which are punishable under the national law of one of the two Contracting
Parties, or of both, by virtue of being infringements of the rules of law, and
where the decision may give rise to proceedings before a court having juris-
diction in particular in criminal matters;

(b) in civil actions joined to criminal proceedings, as long as the criminal court
has not yet taken a final decision in the criminal proceedings;

(c) for offences or infringements for which a legal person of the requesting
Contracting Party may be liable.

2. Assistance shall also be given for the purposes of investigations and proceedings
for the seizure and confiscation of the instruments and products of these illegal
activities.

ARTICLE 27
Transmission of requests

1. Requests under this Title shall be presented by the authority of the requesting
Contracting Party either via a relevant central authority of the requested Contracting
Party, or direct to the Contracting Party's authority which is empowered to execute
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the requesting Contracting Party's request. The authority of the requesting
Contracting Party and, where appropriate, the authority of the Contracting Party
requested shall send a copy of the request to its central authority for information.

2. All documents relating to requests or the execution thereof may be sent by the
same channels. They, or at least a copy, must be sent directly to the authority of the
requesting Contracting Party.

3. If the authority of the Contracting Party receiving a request has no power to
authorise assistance, it shall forthwith forward it to the competent authority.

4. Defective or incomplete requests shall be applied if they contain the information
needed to satisfy them, without prejudice to subsequent regularisation by the
authority of the requesting Contracting Party. The authority of the Contracting Party
requested shall inform the authority of the requesting Contracting Party of the defects
and allow it time to regularise them.

The authority of the Contracting Party requested shall without delay send the
authority of the requesting Contracting Party all other indications that may help it to
complete its request or extend it to include other measures.

5. The Contracting Parties, when making the notification provided for by Article
44(2), shall announce which are the competent central authorities for the purposes
of this Article.

ARTICLE 28
Service by post

1. As arule the Contracting Parties shall, in proceedings for illegal activities covered
by this Agreement, send procedural documents intended for persons who are in the
territory of the other Contracting Party directly by post.

2. If the authority of the Contracting Party that issued the documents knows or has
reason to believe that the addressee understands only some other language, the
documents, or at least the most important passages thereof, shall be accompanied
by a translation into that other language.

3. The authority of the serving Contracting Party shall advise the addressee that no
measure of restraint or punishment may be enforced directly by that authority in the
territory of the other Contracting Party.

4. All procedural documents shall be accompanied by a report indicating that the
addressee may obtain information from the authority identified in the report
regarding his or her rights and obligations concerning the documents.

ARTICLE 29
Provisional measures

1. Within the limits of its domestic law and its respective powers and at the request
of the authority of the requesting Contracting Party, the competent authority of the
requested Contracting Party shall order the necessary provisional measures for the
purpose of maintaining an existing situation, protecting endangered legal interests
or preserving evidence, if the request for mutual assistance does not appear manifestly
inadmissible.

2. Preventive freezing and seizure of instrumentalities and proceeds of offences
shall be ordered in cases where assistance is requested. If the proceeds of an offence
no longer exist in whole or in part, the same measures shall be ordered in relation to
assets located within the territory of the requested Contracting Party corresponding
in value to the proceeds in question.
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ARTICLE 30
Presence of the authorities of the requesting Contracting Party

1. The requested Contracting Party shall, at the request of the requesting
Contracting Party, authorise the representatives of the latter Party's authorities to
attend the execution of the request for mutual legal assistance. Their presence shall
not require the consent of the person concerned by the measure.

Conditions may be attached to the authorisation.

2. The persons present shall have access to the same premises and the same docu-
ments as the representatives of the requested Contracting Party, through them and
for the sole purposes of execution of the request for mutual legal assistance. In
particular they may be authorised to put or propose questions and suggest measures
of investigation.

3. Their presence shall not result in facts being divulged to persons other than those
authorised by virtue of the preceding paragraphs in breach of judicial confidentiality
or the rights of the person concerned. The information brought to the knowledge of
the authority of the requesting Contracting Party may not be used as evidence until
the decision on transmission of the documents relating to execution has acquired the
force of res judicata.

ARTICLE 31
Searches and seizures

1. The Contracting Parties may not make the admissibility of letters rogatory for
search or seizure dependent on conditions other than the following:

(a) the act giving rise to the letters rogatory is punishable under the law of both
Contracting Parties by a penalty involving deprivation of liberty or a detention
order of a maximum period of at least six months, or is punishable under the
law of one of the two Contracting Parties by an equivalent penalty and under
the law of the other Contracting Party by virtue of being an infringement of
the rules of law which is being prosecuted by the administrative authorities,
and where the decision may give rise to proceedings before a court having
jurisdiction in particular in criminal matters;

(b) execution of the letters rogatory is consistent with the law of the requested
Contracting Party.

2. Letters rogatory for purposes of search and seizure for laundering offences
within the scope of this Agreement shall also be admissible provided that the activities
making up the precursor offence are punishable under the law of the two Contracting
Parties by a penalty involving deprivation of liberty or a detention order of a maximum
period of more than six months.

ARTICLE 32
Requests for banking and financial information

1. Where the conditions of Article 31 are met, the requested Contracting Party shall
execute requests for assistance in obtaining and transmitting banking and financial
information, including:

(a) the identification of, and information concerning, bank accounts opened at
banks established in its territory and where persons under investigation are
the account holders, authorised signatories or in effective control;
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(b) the identification of, and all information concerning, banking transactions and
operations conducted from, to or via one or more bank accounts or by
specified persons during a specified period.

2. To the extent authorised by virtue of its law governing criminal proceedings for
similar domestic cases, the requested Contracting Party may order surveillance of
banking operations conducted from, to or via one or more bank accounts or by spec-
ified persons during a specified period, and transmission of the results to the
requesting Contracting Party. The decision to monitor transactions and transmit the
results shall be taken in each individual case by the competent authorities of the
requested Contracting Party and shall comply with that Contracting Party's national
law. The practical details regarding the monitoring shall be determined by agreement
between the competent authorities of the requesting and requested Contracting
Parties.

3. Each Contracting Party shall take the necessary measures to ensure the financial
institutions do not disclose to the customer concerned or to other third persons that
measures are being executed at the request of the requesting Contracting Party or
that aninvestigation is under way, for such time as is necessary to avoid compromising
the results.

4. The authority of the Contracting Party issuing the request shall:

(a) state why it considers that the requested information is likely to be of
substantial value for the purpose of the investigation into the offence;

(b) state on what grounds it presumes that banks in the requested Contracting
Party hold the account and, to the extent available, which banks may be
involved;

(c) include all information available which may facilitate the execution of the
request.

5. A Contracting Party shall not invoke banking secrecy as grounds for rejecting all
cooperation on a request for mutual assistance from another Contracting Party.

ARTICLE 33
Controlled deliveries

1. The competent authority in the requested Contracting Party shall undertake to
ensure that, at the request of the authority of the requesting Contracting Party,
controlled deliveries may be permitted inits territory within the framework of criminal
investigations into extraditable offences.

2. The decision to carry out controlled deliveries shall be taken in each individual
case by the competent authorities of the requested Contracting Party, with due regard
for its national law.

3. Controlled deliveries shall take place in accordance with the procedures provided
for in the law of the requested Contracting Party. The right to act and to direct and
control operations shall lie with the competent authorities of that Contracting Party.

ARTICLE 34
Handing-over for confiscation or return

1. At the request of the requesting Contracting Party, all objects, documents, funds
or other items of value that have been seized on a precautionary basis may be handed
over for confiscation or for return to the rightful owner.

2. The requested Contracting Party may not refuse to return funds on the sole
ground that they correspond to a tax or customs debt.
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3. Rights asserted by a third party in good faith shall remain reserved.
ARTICLE 35
Speeding up assistance

1. The authority of the requested Contracting Party shall execute the request for
mutual legal assistance as soon as possible, taking as full account as possible of the
procedural deadlines and other deadlines indicated by the authority of the requesting
Contracting Party. The requesting Contracting Party shall explain the reasons for the
deadline.

2. If the request cannot, or cannot fully, be executed in accordance with the
requirements set by the authority of the requesting Contracting Party, the authority
of the requested Contracting Party shall promptly inform the authority of the
requesting Contracting Party and indicate the conditions under which it might be
possible to execute the request. The authorities of the requesting and the requested
Contracting Parties may subsequently agree on further action to be taken concerning
the request, where necessary by making such action subject to the fulfilment of those
conditions.

If itis foreseeable that the deadline set by the authority of the requesting Contracting
Party for executing its request cannot be met and if the reasons referred to in the
second sentence of paragraph 1, indicate explicitly that any delay will lead to
substantial impairment of the proceedings being conducted by that authority, the
authority of the requested Contracting Party shall promptly indicate the estimated
time needed for execution of the request. The authority of the requesting Contracting
Party shall promptly indicate whether the request is to be upheld nonetheless. The
authorities of the requesting and requested Contracting Parties may subsequently
agree on further action to be taken concerning the request.

ARTICLE 36
Use of information and evidence

Information and evidence transmitted in the course of the assistance procedure
may be used for the following purposes in addition to the purposes of the assistance
procedure for which it was supplied:

(a) in criminal proceedings in the requesting Contracting Party against other
persons who participated in the commission of the offence for which assis-
tance was given;

(b) where the infringements on which the request is based constitute another
offence for which assistance ought also to be given;

(c) in proceedings for the confiscation of the instrumentalities and proceeds of
offences for which assistance ought to be given and in proceedings for
damages in respect of infringements for which assistance had been given.

ARTICLE 37
Spontaneous transmission

1. Within the limits of their national law and their powers, the judicial authorities
of a Contracting Party may spontaneously transmit information or evidence to the
judicial authorities of another Contracting Party, when they consider that such
information or evidence might assist the receiving Contracting Party’s authority in
initiating or carrying out investigations or proceedings, or might lead to a request for
mutual legal assistance by the receiving authority.
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2. The authority of the Contracting Party transmitting the information may, pursuant
to its national law, impose conditions on the use of such information by the authority
of the receiving Contracting Party.

3. All the authorities of the Contracting Parties shall be bound by such conditions.
ARTICLE 38
Procedures in the requested Contracting Party

The request for assistance shall be without prejudice to such rights as the requesting
Contracting Party may enjoy as a result of its status as “partie civile” in domestic
judicial criminal proceedings commenced before the authorities of the requested
Contracting Party.

SCHEDULE 7

Text orF 2005 CounciL Decision
THE COUNCIL OF THE EUROPEAN UNION,

Having regard to the Treaty on European Union, and in particular Articles 29, 30(1),
31 and 34(2)(c) thereof,

Having regard to the proposal from the Commission,
Having regard to the Opinion of the European Parliament,
Whereas:

(1) At its extraordinary meeting on 21 September 2001, the European Council stated
that terrorism was a real challenge to the world and to Europe and that the fight
against terrorism would be a priority objective of the European Union.

(2) On 19 October 2001 the European Council stated that it was determined to
combat terrorism in every form throughout the world and that it would continue its
efforts to strengthen the coalition of the international community to combat terrorism
in every shape and form, for example by increased cooperation between the opera-
tional services responsible for combating terrorism: Europol, Eurojust, the intelligence
services, police forces and judicial authorities.

(3) It is essential in the fight against terrorism for the relevant services to have the
fullestand most up-to-date information possibleintheirrespective fields. The Member
States’ specialised national services, the judicial authorities and relevant bodies of
the European Union such as Europol and Eurojust absolutely need information if they
are to perform their tasks.

(4) Council Decision 2003/48/JHA of 19 December 2002 on the implementation of
specificmeasuresforpoliceandjudicial cooperationtocombatterrorisminaccordance
with Article 4 of Common Position 2001/931/CFSP is a major step forward. The
persistence of the terrorist threat and the complexity of the phenomenon raise the
need for ever greater exchanges of information. The scope of information exchanges
must be extended to all stages of criminal proceedings, including convictions, and to
all persons, groups or entities investigated, prosecuted or convicted for terrorist
offences.

(5) Since the objectives of this decision cannot be sufficiently achieved by the
Member States acting alone and can therefore, given the need for reciprocity, be
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better achieved at Community level, the Community may adopt measures, act in
accordance with the principle of subsidiarity as set out in Article 5 of the Treaty. In
accordance with the principle of proportionality, as set outin that Article, this Decision
does not go beyond what is necessary to achieve those objectives.

(6) Inthe execution of the exchange of information, this Decision is without prejudice
to essential national security interests, and it should not jeopardise the safety of
individuals or the success of a current investigation or specific intelligence activities
in the field of State security.

(7) This Decision respects the fundamental rights and observes the principles
recognised in particular by the Charter of Fundamental Rights of the European Union,

HAS DECIDED AS FOLLOWS:
Article 1
Definitions
For the purposes of this Decision, the following definitions shall apply:

(a) ‘terrorist offences’: the offences specified in Articles 1, 2 and 3 of Council
Framework Decision 2002/475/JHA of 13 June 2002 on combating terrorism;

(b) ‘Europol Convention’: the Convention of 26 July 1995 on the establishment of
a European Police Office;

(c) ‘Eurojust Decision’: Council Decision 2002/187/JHA of 28 February 2002 setting
up Eurojust with a view to reinforcing the fight against serious crime;

(d) ‘group or entity’: ‘terrorist groups’ within the meaning of Article 2 of Council
Framework Decision 2002/475/JHA and the groups and entities listed in the
Annex to Council Common Position 2001/931/CFSP of 27 December 2001 on
the application of specific measures to combat terrorism.

Article 2

Provision of information concerning terrorist offences to Eurojust, Europol and
the Member States

1. Each Member State shall designate a specialised service within its police services
or other law enforcement authorities, which, in accordance with national law, will
have access to and collect all relevant information concerning and resulting from
criminal investigations conducted by its law enforcement authorities with respect to
terrorist offences and send it to Europol in accordance with paragraphs 3 and 4.

2. Each Member State shall designate one, or where its legal system so provides
more than one authority, as Eurojust national correspondent for terrorism matters
or an appropriate judicial or other competent authority which, in accordance with
national law, shall have access to and can collect all relevant information concerning
prosecutions and convictions for terrorist offences and send it to Eurojust in accor-
dance with paragraph 5.

3. Each Member State shall take the necessary measures to ensure that at least the
information referred to in paragraph 4 concerning criminal investigations and the
information referred to in paragraph 5 concerning prosecutions and convictions for
terrorist offences which affect or may affect two or more Member States, gathered
by the relevant authority, is transmitted to:

(a) Europol, in accordance with national law and with the provisions of the Europol
Convention, for processing; and
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(b) Eurojust, in accordance with national law and where the provisions of the
Eurojust Decision so allow.

4. The information to be transmitted in accordance with paragraph 3 to Europol
shall be the following:

(a) data which identify the person, group or entity;

(b) acts under investigation and their specific circumstances;

(c) the offence concerned;

(d) links with other relevant cases;

(e) the use of communication technologies;

(f) the threat posed by the possession of weapons of mass destruction.

5. The information to be transmitted in accordance with paragraph 3 to Eurojust
shall be the following:

(a) data which identify the person, group or entity that is the object of a criminal
investigation or prosecution;

(b) the offence concerned and its specific circumstances;

(c) information about final convictions for terrorist offences and the specific
circumstances surrounding those offences;

(d) links with other relevant cases;

(e) requests for judicial assistance, including letters rogatory, addressed to or by
another Member State and the response.

6. Each Member State shall take the necessary measures to ensure that any relevant
informationincluded in documents, files, items of information, objects or other means
of evidence, seized or confiscated in the course of criminal investigations or criminal
proceedings in connection with terrorist offences can be made accessible as soon as
possible, taking account of the need not to jeopardise current investigations, to the
authorities of other interested Member States in accordance with national law and
relevant international legal instruments where investigations are being carried out
or might be initiated or where prosecutions are in progress in connection with
terrorist offences.

Article 3
Joint investigation teams

In appropriate cases Member States shall take the necessary measures to set up
joint investigation teams to conduct criminal investigations into terrorist offences.

Article 4
Requests for judicial assistance and enforcement of judgments

Each Member State shall take the necessary measures to ensure that requests from
other Member States for mutual legal assistance and recognition and enforcement
of judgments in connection with terrorist offences are dealt with as a matter of
urgency and are given priority.

Article 5

Repeal of existing provisions
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Decision 2003/48/JHA is hereby repealed.
Article 6
Implementation

Member States shall take the necessary measures to comply with the provisions of
this Decision at the latest by 30 June 2006.

Article 7
Territorial Application
This Decision shall apply to Gibraltar.
Article 8
Entry into force
This Decision shall take effect on the day following its publication in the Official
Journal of the European Union.
Done at Brussels, 20 September 2005.
For the Council

The President

M. BECKETT

F85[SCHEDULE 7A

Text oF THE 2008 CounciL DecisioN (SPECIAL INTERVENTION UNITS)
COUNCIL DECISION 2008/617/JHA
of 23 June 2008

on the improvement of cooperation between the special intervention units of
the Member States of the European Union in crisis situations

THE COUNCIL OF THE EUROPEAN UNION,

Having regard to the Treaty on European Union, and in particular Articles 30, 32
and 34(2) (c) thereof,

Having regard to the initiative of the Republic of Austria’,
Having regard to the opinion of the European Parliament?,
Whereas:

(1) Article 29 of the Treaty states that the Union’s objective is to provide citizens
with a high level of safety within an area of freedom, security and justice by developing
common action among the Member States in the fields of police and judicial cooper-
ation in criminal matters.

(2) In their Declaration on Solidarity against Terrorism of 25 March 2004, the Heads
of State and Government of the Member States of the European Union declared their

' 0J €321, 29.12.2006, p. 45.
? Opinion of 31 January 2008 (not yet published in the Official Journal).
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firm intention that the Member States mobilise all the instruments at their disposal
to assist a Member State or an acceding State in its territory at the request of its
political authorities in the event of a terrorist attack.

(3) Following the attacks of 11 September 2001, the special intervention units of
all law enforcement authorities of the Member States have already initiated cooper-
ation activities under the aegis of the Police Chiefs Task Force. Since 2001, their
network, called ‘Atlas’, has conducted various seminars, studies, exchanges of mate-
rials, and joint exercises.

(4) No single Member State has all the means, resources and expertise at its
disposal to deal effectively with all possible kinds of specific or large-scale crisis
situations requiring special intervention. It is therefore of crucial importance that
each Member State be able to request the assistance of another Member State.

(5) Council Decision 2008/615/JHA of 23 June 2008 on the stepping up of cross-
border cooperation, particularlyin combating terrorismand cross—bordercrime3(PrUm
Decision), and in particular Article 18 thereof, regulates forms of police assistance
between Member States in connection with mass gatherings and similar major events,
disasters and serious accidents. This Decision does not cover mass gatherings, natural
disasters or serious accidents within the meaning of Article 18 of the Priim Decision
but complements those provisions of the Priim Decision envisaging forms of police
assistance between Member States through special intervention units in other situa-
tions, namely in man-made crisis situations presenting a serious direct physical threat
to persons, property, infrastructure or institutions, in particular hostage taking,
hijacking and similar events.

(6) The availability of this legal framework and of a compilation indicating the
competentauthorities will allow Member States to react speedily and gain time should
such a crisis situation arise. Moreover, with a view to enhancing Member States'
ability to prevent and respond to such crisis situations, and in particular terrorist
incidents, it is essential for the special intervention units to meet regularly and
organise joint trainings, so as to benefit from mutual experiences,

HAS DECIDED AS FOLLOWS:
Article 1
Subject matter

This Decision lays down general rules and conditions to allow for special intervention
units of one Member State to provide assistance and/or operate on the territory of
another Member State (hereinafter referred to as the requesting Member State) in
cases where they have been invited by the requesting Member State and have agreed
todosoin order to deal with a crisis situation. The practical details and implementing
arrangements complementing this Decision shall be agreed directly between the
requesting Member State and the requested Member State.

Article 2
Definitions
For the purpose of this Decision:

(a) ‘special intervention unit’ shall mean any law enforcement unit of a Member
State which is specialised in the control of a crisis situation;

(b) ‘crisis situation’ shall mean any situation in which the competent authorities
of a Member State have reasonable grounds to believe that there is a criminal
offence presenting a serious direct physical threat to persons, property,
infrastructure or institutions in that Member State, in particular those situa-

®See page 1 of this Official Journal.
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tions referred to in Article 1(1) of Council Framework Decision 2002/475/JHA
of 13 June 2002 on combating terrorism®;

(c) ‘competent authority’ shall mean the national authority which may make
requests and give authorisations regarding the deployment of the special
intervention units.

Article 3
Assistance to another Member State

1. Through a request via the competent authorities, setting out the nature of the
assistance requested as well as the operational necessity therefor, a Member State
may ask to be assisted by a special intervention unit of another Member State with
a view to dealing with a crisis situation. The competent authority of the requested
Member State may accept or refuse such a request or may propose a different kind
of assistance.

2. Subject to agreement between the Member States concerned, assistance may
consist of providing the requesting Member State with equipment and/or expertise
and/or of carrying out actions on the territory of that Member State, using weapons
if so required.

3. In the case of actions on the territory of the requesting Member State, officers
of the assisting special intervention unit shall be authorised to operate in a supporting
capacity on the territory of the requesting Member State and take all necessary
measures to provide the requested assistance in so far as they:

(a) operate under the responsibility, authority and direction of the requesting
Member State and in accordance with the law of the requesting Member
State; and

(b) operate within the limits of their powers under their national law.
Article 4
Civil and criminal liability

When officers of a Member State operate within another Member State and/or
equipment is used under this Decision, the provisions on civil and criminal liability,
set out in Articles 21(4) and (5) and 22 of the Priim Decision shall apply.

Article 5
Meetings and joint training

The participating Member States shall ensure that their special intervention units
hold meetings and organise joint training and exercises, whenever necessary, with a
view to exchanging experience, expertise and general, practical and technical infor-
mation on dealing with a crisis situation. Such meetings, training and exercises may
be funded under possibilities offered by the financial programmes of the Union to
obtain grants from the budget of the European Union. In this context, the Member
State holding the Presidency of the Union shall endeavour to ensure that such meet-
ings, training and exercises take place.

Article 6
Costs

The requesting Member State shall bear the operational costs incurred by the
requested Member State's specialintervention unitsinconnection with the application

*0J L 164, 22.6.2002, p. 3.
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of Article 3, including transport and accommodation costs, unless otherwise agreed
between the Member States concerned.

Article 7
Relation to other instruments

1. Without prejudice to their commitments under other acts adopted pursuant to
Title VI of the Treaty, in particular the Priim Decision:

(a) Member States may continue to apply bilateral or multilateral agreements or
arrangements on cross-border cooperation in force on 23 June 2008 in so far
assuch agreements orarrangements are notincompatible with the objectives
of this Decision;

(b) Member States may conclude or bring into force bilateral or multilateral
agreements or arrangements on cross-border cooperation after 23 December
2008 in so far as such agreements or arrangements provide for the objectives
of this Decision to be extended or enlarged.

2. The agreements and arrangements referred to in paragraph 1 may not affect
relations with Member States which are not parties thereto.

3. Member States shall inform the Council and the Commission of the agreements
or arrangements referred to in paragraph 1.

Article 8
Final provisions

The General Secretariat of the Council shall compile and keep up to date the list of
the competent authorities of the Member States which may make requests and give
authorisations for providing assistance as referred to in Article 3.

The General Secretariat of the Council shall inform the authorities mentioned in
paragraph 1 of any change to the list established pursuant to this Article.

Article 9
Entry into force
This Decision shall enter into force on 23 December 2008.
Done at Luxembourg, 23 June 2008.
For the Council
The President

. JARC]

F85

Annotations

Amendments:

Inserted (1.02.2016) by Criminal Justice (Mutual Assistance) (Amendment) Act 2015 (40/2016), s.
33(d) and sch. 4, S.I. No. 11 of 2016.

F86[SCHEDULE 7B
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Text orF 2009 Councit Decision

COUNCIL DECISION 2009/426/JHA
of 16 December 2008

on the strengthening of Eurojust and amending Decision 2002/187/JHA setting
up Eurojust with a view to reinforcing the fight against serious crime

THE COUNCIL OF THE EUROPEAN UNION,

Having regard to the Treaty on European Union, and in particular Articles 31(2) and
34(2) (c) thereof,

Having regard to the initiative of the Kingdom of Belgium, the Czech Republic, the
Republic of Estonia, the Kingdom of Spain, the French Republic, the Italian Republic,
the Grand Duchy of Luxembourg, the Kingdom of the Netherlands, the Republic of
Austria, the Republic of Poland, the Portuguese Republic, the Republic of Slovenia,
the Slovak Republic and the Kingdom of Sweden,

Having regard to the Opinion of the European Parliament®
Whereas:

(1) Eurojust was set up by Council Decision 2002/187/JHA? as a body of the European
Union with legal personality to stimulate and to improve coordination and cooperation
between competent judicial authorities of the Member States.

(2) On the basis of an assessment of the experience gained by Eurojust, a further
enhancement of its operational effectiveness is needed by taking account of that
experience.

(3) The time has come to ensure that Eurojust becomes more operational and that
the status of national members is approximated.

(4) In order to ensure continuous and effective contribution from the Member States
to the achievement by Eurojust of its objectives, the national member should be
required to have his regular place of work at the seat of Eurojust.

(5) Itis necessary to define a common basis of powers which every national member
should have in his capacity as a competent national authority acting in accordance
with national law. Some of these powers should be granted to the national member
forurgent cases where it is not possible for him to identify or to contact the competent
national authority in a timely manner. It is understood that these powers will not
have to be exercised in so far as it is possible to identify and to contact the competent
authority.

(6) This Decision does not affect the manner in which the Member States organise
their internal judicial system or administrative procedures for the designation of the
national member and the setting up of the internal working of the national desks at
Eurojust.

(7) The setting up of an On-Call Coordination (OCC) within Eurojust is necessary to
make Eurojust available around the clock and to enable it to intervene in urgent cases.
It should be the responsibility of each Member State to ensure that their representa-
tives in the OCC are able to act on a 24-hour/7-day basis.

(8) Member States should ensure that competent national authorities respond
without undue delay to requests made under this Decision, even if competent
national authorities refuse to comply with requests made by the national member.

! Opinion delivered on 2 September 2008 (not yet published in the Official Journal).
> 0JL63,6.3.2002, p. 1.
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(9) The role of the College should be enhanced in cases of conflict of jurisdiction
and in cases of recurrent refusals or difficulties concerning the execution of requests
for, and decisions on, judicial cooperation, including regarding instruments giving
effect to the principle of mutual recognition.

(10) Eurojust national coordination systems should be set up in the Member States
to coordinate the work carried out by the national correspondents for Eurojust, the
national correspondent for Eurojust for terrorism matters, the national correspondent
forthe European Judicial Networkand up to three other contact points of the European
Judicial Network, as well as representatives in the Networks for Joint Investigation
Teams, War Crimes, Asset Recovery and Corruption.

(11) The Eurojust national coordination system should ensure that the Case
Management System receives information related to the Member State concerned in
an efficient and reliable manner. However, the Eurojust national coordination system
should not have to be responsible for actually transmitting information to Eurojust.
Member States should decide on the best channel to be used for the transmission of
information to Eurojust.

(12) In order to enable the Eurojust national coordination system to fulfil its tasks,
a connection to the Case Management System should be ensured. The connection to
the Case Management System should be made taking due account of national infor-
mation technology systems. Access to the Case Management System at national level
should be based on the central role played by the national member who is responsible
for the opening and management of temporary work files.

(13) Council Framework Decision 2008/977/JHA of 27 November 2008 on the
protection of personal data processed in the framework of police and judicial cooper-
ation in criminal matters® is applicable to the processing by the Member States of
the personal data transferred between the Member States and Eurojust. The relevant
set of data protection provisions of Decision 2002/187/JHA will not be affected by
Framework Decision 2008/977/JHA and contains specific provisions on the protection
of personal data regulating these matters in more detail because of the particular
nature, functions and competences of Eurojust.

(14) Eurojust should be authorised to process certain personal data on persons who,
under the national legislation of the Member States concerned, are suspected of
having committed or having taken part in a criminal offence in respect of which
Eurojust is competent, or who have been convicted of such an offence. The list of
such personal data should include telephone numbers, e-mail addresses, vehicle
registration data, DNA profiles established from the non-coding part of DNA,
photographs and fingerprints. The list should also include traffic data and location
data and the related data necessary to identify the subscriber or user of a publicly
available electronic communications service; this should not include data revealing
the content of the communication. It is not intended that Eurojust carry out an
automated comparison of DNA profiles or fingerprints.

(15) Eurojust should be given the opportunity to extend the deadlines for storage
of personal data in order to achieve its objectives. Such decisions should be taken
following careful consideration of particular needs. Any extension of deadlines for
processing personal data, where prosecution is statute barred in all Member States
concerned, should be decided only where there is a specific need to provide assistance
under this Decision.

(16) The Rules on the Joint Supervisory Body should facilitate its functioning.

(17) With aview toincreasing the operational effectiveness of Eurojust, transmission
of information to Eurojust should be improved by providing clear and limited obliga-
tions for national authorities.

> 0JL350,30.12.2008, p. 60.
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(18) Eurojust should implement priorities set by the Council, in particular those set
on the basis of the Organised Crime Threat Assessment (OCTA), as referred to in the
Hague Programme4.

(19) Eurojust is to maintain privileged relations with the European Judicial Network
based on consultation and complementarity. This Decision should help clarify the
respective roles of Eurojust and the European Judicial Network and their mutual
relations, while maintaining the specificity of the European Judicial Network.

(20) Nothing in this Decision should be construed to affect the autonomy of the
secretariats of the networks mentioned in this Decision when they discharge their
function as Eurojust staff in accordance with the Staff Regulations of Officials of the
European Communities laid down by Regulation (EEC, Euratom, ECSC) No 259/68 of
the Council®.

(21) It is also necessary to strengthen Eurojust’s capacity to work with external
partners, such as third States, the European Police Office (Europol), the European
Anti-Fraud Office (OLAF), the Council’s Joint Situation Centre and the European
Agency for the Management of Operational Cooperation at the External Borders of
the Member States of the European Union (Frontex).

(22) Provision should be made for Eurojust to post liaison magistrates to third States
in order to achieve objectives similar to those assigned to liaison magistrates
seconded by the Member States on the basis of Council Joint Action 96/277/JHA of
22 April 1996 concerning a framework for the exchange of liaison magistrates to
improve judicial cooperation between the Member States of the European Union®.

(23) This Decision allows the principle of public access to official documents to be
taken into account,

HAS DECIDED AS FOLLOWS:
Article 1
Amendments to Decision 2002/187/JHA
Decision 2002/187/JHA is hereby amended as follows:
1. Article 2 shall be replaced by the following:
‘Article 2
Composition of Eurojust

1. Eurojust shall have one national member seconded by each Member State in
accordance with its legal system, who is a prosecutor, judge or police officer of
equivalent competence.

2. Member States shall ensure continuous and effective contribution to the
achievement by Eurojust of its objectives under Article 3. To fulfil those objectives:

(a) the national member shall be required to have his regular place of work at the
seat of Eurojust;

(b) each national member shall be assisted by one deputy and by another person
as an assistant. The deputy and the assistant may have their regular place
of work at Eurojust. More deputies or assistants may assist the national
member and may, if necessary and with the agreement of the College, have
their regular place of work at Eurojust.

* 0JC53,3.3.2005, p. 1.
> 0JL56,4.3.1968, p. 1.

® 0JL105,27.4.1996, p.1.
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3. The national member shall have a position which grants him the powers referred
to in this Decision in order to be able to fulfil his tasks.

4. National members, deputies and assistants shall be subject to the national law
of their Member State as regards their status.

5. The deputy shall fulfil the criteria provided for in paragraph 1 and be able to act
on behalf of or to substitute the national member. An assistant may also act on behalf
of or substitute the national member if he fulfils the criteria provided for in paragraph
1.

6. Eurojust shall be linked to a Eurojust national coordination system in accordance
with Article 12.

7. Eurojust shall have the possibility of posting liaison magistrates in third States
in accordance with this Decision.

8. Eurojust shall, in accordance with this Decision, have a Secretariat headed by an
Administrative Director.’;

2. Article 3 shall be amended as follows:

(a) in paragraph 1(b), the words ‘international mutual legal assistance and the
implementation of extradition requests’ shall be replaced by ‘requests for,
and decisions on, judicial cooperation, including regarding instruments giving
effect to the principle of mutual recognition;’;

(b) in paragraph 2, the words ‘Article 27(3)’ shall be replaced by ‘Article 26a(2)’;
3. Article 4(1) shall be amended as follows:
(a) point (b) shall be replaced by the following:

‘(a) the types of crime and the offences in respect of which Europol is at all
times competent to act;’’;

(b) point (b) shall be deleted,;
(c) in point (c), the words ‘in points (a) and (b)’ shall be replaced by ‘in point (a)’;
4. the following Article shall be inserted:
‘Article 5a
On-Call Coordination

1. In order to fulfil its tasks in urgent cases, Eurojust shall put in place an On-Call
Coordination (OCC) able to receive and process at all times requests referred to it.
The OCC shall be contactable, through a single OCC contact point at Eurojust, on a
24-hour/7-day basis.

2. The OCC shall rely on one representative (OCC representative) per Member State
who may be either the national member, his deputy, or an assistant entitled to replace
the national member. The OCC representative shall be able to act on a 24-hour/7-day
basis.

’ At the time of adoption of this Decision, the competence of Europol is set out in Article
2(1) of the Convention of 26 July 1995 on the establishment of a European Police Office
(Europol Convention) (OJ C 316, 27.11.1995, p. 2), as amended by the 2003 Protocol (OJ
C 2, 6.1.2004, p. 1), and in the Annex thereto. However, once the Council Decision
establishing the European Police Office (Europol) enters into force, the competence of

Eurojust will be as set out in Article 4(1) of that Decision and in the Annex thereto.
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3. When in urgent cases a request for, or a decision on, judicial cooperation,
including regarding instruments giving effect to the principle of mutual recognition,
needs to be executed in one or more Member States, the requesting or issuing
competent authority may forward it to the OCC. The OCC contact point shall immedi-
ately forward it to the OCCrepresentative of the Member State from which the request
originates and, if explicitly requested by the transmitting or issuing authority, to the
OCC representatives of the Member States on the territory of which the request
should be executed. These OCC representatives shall act without delay, in relation
to the execution of the request in their Member State, through the exercise of tasks
or powers available to them and referred to in Article 6 and Articles 9a to 9f.;

5. Article 6 shall be amended as follows:
(a) the existing paragraph shall become paragraph 1;
(b) paragraph 1(a) shall be replaced by the following:

‘(a) may ask the competent authorities of the Member States concerned, giving
its reasons, to:

(i) undertake an investigation or prosecution of specific acts;

(ii) accept that one of them may be in a better position to undertake an
investigation or to prosecute specific acts;

(iii) coordinate between the competent authorities of the Member States
concerned;

(iv) set up a joint investigation team in keeping with the relevant cooperation
instruments;

(v) provide it with any information that is necessary for it to carry out its
tasks;

(vi) take special investigative measures;

(vii) take any other measure justified for the investigation or prosecution;’;
(c) paragraph 1(g) shall be deleted,;
(d) the following paragraph shall be added:

‘2. The Member States shall ensure that competent national authorities respond
without undue delay to requests made under this Article.’;

6. Article 7 shall be amended as follows:
(a) the existing paragraph shall become paragraph 1;
(b) the following paragraphs shall be added:

‘2. Where two or more national members can not agree on how to resolve a case
of conflict of jurisdiction as regards the undertaking of investigations or
prosecution pursuant to Article 6 and in particular Article 6(1) (c), the College
shall be asked to issue a written non-binding opinion on the case, provided
the matter could not be resolved through mutual agreement between the
competent national authorities concerned. The opinion of the College shall
be promptly forwarded to the Member States concerned. This paragraph is
without prejudice to paragraph 1(a) (ii).

3. Notwithstanding the provisions contained in any instruments adopted by the
European Union regarding judicial cooperation, a competent authority may
report to Eurojust recurrent refusals or difficulties concerning the execution
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of requests for, and decisions on, judicial cooperation, including regarding
instruments giving effect to the principle of mutual recognition, and request
the College to issue a written non-binding opinion on the matter, provided
it could not be resolved through mutual agreement between the competent
national authorities or through the involvement of the national members
concerned. The opinion of the College shall be promptly forwarded to the
Member States concerned.;

7. Articles 8 and 9 shall be replaced by the following:
‘Article 8
Follow up to requests and opinions of Eurojust

If the competent authorities of the Member States concerned decide not to comply
with a request referred to in Article 6(1) (a) or Article 7(1) (a) or decide not to follow
a written opinion referred to in Article 7(2) and (3), they shall inform Eurojust without
undue delay of their decision and of the reasons for it. Where it is not possible to
give the reasons for refusing to comply with a request because to do so would harm
essential national security interests or would jeopardise the safety of individuals, the
competent authorities of the Member States may cite operational reasons.

Article 9
National members

1. The length of a national member’s term of office shall be at least four years. The
Member State of origin may renew the term of office. The national member shall not
be removed before the end of aterm withoutinforming the Council before the removal
and indicating to it the reason therefor. Where a national member is President or
Vice-President of Eurojust, his term of office as a member shall at least be such that
he can fulfil his function as President or Vice-President for the full elected term.

2. All information exchanged between Eurojust and Member States shall be directed
through the national member.

3. In order to meet Eurojust’s objectives, the national member shall have at least
equivalent access to, or at least be able to obtain the information contained in, the
following types of registers of his Member State as would be available to him in his
role as a prosecutor, judge or police officer, whichever is applicable, at national level:

(a) criminal records;

(b) registers of arrested persons;
(c) investigation registers;

(d) DNA registers;

(e) otherregisters of his Member State where he deems this information necessary
for him to be able to fulfil his tasks.

4. A national member may contact the competent authorities of his Member State
directly.’;

8. the following Articles shall be inserted:
‘Article 9a
Powers of the national member granted to him at national level

1. When a national member exercises the powers referred to in Articles 9b, 9c and
9d, he does so in his capacity as a competent national authority acting in accordance
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with national law and subject to the conditions laid down in this Article and Articles
9bto9e.Inthe performance of his tasks the national member shall, where appropriate,
make it known whenever he is acting in accordance with the powers granted to
national members under this Article and Articles 9b, 9¢c and 9d.

2. Each Member State shall define the nature and extent of the powers it grants its
national member as regards judicial cooperation in respect of that Member State.
However, each Member State shall grant its national member at least the powers
described in Article 9b and, subject to Article 9e, the powers described in Articles 9¢
and 9d, which would be available to him as a judge, prosecutor or police officer,
whichever is applicable, at national level.

3. When appointing its national member and at any other time if appropriate, the
Member State shall notify Eurojust and the General Secretariat of the Council of its
decision regarding the implementation of paragraph 2 so that the latter can inform
the other Member States. The Member States shall undertake to accept and recognise
the prerogatives thus granted in so far as they are in conformity with international
commitments.

4. Each Member State shall define the right for a national member to act in relation
to foreign judicial authorities, in accordance with its international commitments.

Article 9b
Ordinary powers

1. National members, in their capacity as competent national authorities, shall be
entitled to receive, transmit, facilitate, follow up and provide supplementary informa-
tionin relation to the execution of requests for, and decisions on, judicial cooperation,
including regarding instruments giving effect to the principle of mutual recognition.
When powers referred to in this paragraph are exercised, the competent national
authority shall be informed promptly.

2. In case of partial or inadequate execution of a request for judicial cooperation,
national members, intheir capacity ascompetent national authorities, shall be entitled
to ask the competent national authority of their Member State for supplementary
measures in order for the request to be fully executed.

Article 9c
Powers exercised in agreement with a competent national authority

1. National members may, in their capacity as competent national authorities, in
agreement with a competent national authority, or at its request and on a case-by-
case basis, exercise the following powers:

(a) issuing and completing requests for, and decisions on, judicial cooperation,
including regarding instruments giving effect to the principle of mutual
recognition;

(b) executing in their Member State requests for, and decisions on, judicial
cooperation, including regarding instruments giving effect to the principle
of mutual recognition;

(c) ordering in their Member State investigative measures considered necessary
at a coordination meeting organised by Eurojust to provide assistance to
competent national authorities concerned by a concrete investigation and
to which competent national authorities concerned with the investigation
are invited to participate;

(d) authorising and coordinating controlled deliveries in their Member State.
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2. Powers referred to in this Article shall, in principle, be exercised by a competent
national authority.

Article 9d
Powers exercised in urgent cases

In their capacity as competent national authorities, national members shall, in
urgent cases and in so far as it is not possible for them to identify or to contact the
competent national authority in a timely manner, be entitled:

(a) to authorise and to coordinate controlled deliveries in their Member State;

(b) to execute, in relation to their Member State a request for, or a decision on,
judicial cooperation, including regarding instruments giving effect to the
principle of mutual recognition.

As soon as the competent national authority is identified or contacted, it shall be
informed of the exercise of powers referred to in this Article.

Article 9e
Requests from national members where powers cannot be exercised

1. The national member, in his capacity as a competent national authority, shall be
at least competent to submit a proposal to the authority competent for the carrying
out of powers referred to in Articles 9c and 9d when granting such powers to the
national member is contrary to:

(a) constitutional rules;
or
(b) fundamental aspects of the criminal justice system:

(i) regarding the division of powers between the police, prosecutors and
judges;

(ii) regarding the functional division of tasks between prosecution authorities;
or
(iii) related to the federal structure of the Member State concerned.

2. Member States shall ensure that, in cases referred to in paragraph 1, the request
issued by the national member be handled without undue delay by the competent
national authority.

Article 9f
Participation of national members in joint investigation teams

National members shall be entitled to participate in joint investigation teams,
including in their setting up, in accordance with Article 13 of the Convention on
Mutual Assistance in Criminal Matters between the Member States of the European
Union or Council Framework Decision 2002/465/JHA of 13 June 2002 on joint investi-
gation teamsg, concerning their own Member State. However, Member States may
make the participation of the national member subject to the agreement of the
competent national authority. National members, their deputies or their assistants,
shall be invited to participate in any joint investigation team involving their Member
State and for which Community funding is provided under the applicable financial
instruments. EachMemberStateshalldefinewhetherthe nationalmember participates

® 0JL162,20.6.2002, p. 1.
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in the joint investigation team as a national competent authority or on behalf of
Eurojust.’;

9. Article 10 shall be amended as follows:
(a) in paragraph 2, the first sentence shall be replaced by the following:

‘2. The Council shall, acting by qualified majority, approve Eurojust’s Rules of
Procedure on a proposal from the College. The College shall adopt its
proposal by a two-thirds majority after consulting the Joint Supervisory Board
provided for in Article 23 as regards the provisions on the processing of
personal data.;

(b) in paragraph 3, the words ‘in accordance with Article 7(a)’ shall be replaced
by ‘in accordance with Article 7(1) (a), (2) and (3)’;

10. Article 12 shall be replaced by the following:
‘Article 12
Eurojust national coordination system

1. Each Member State shall designate one or more national correspondents for
Eurojust.

2. Each Member State shall, before 4 June 2011, set up a Eurojust national coordi-
nation system to ensure coordination of the work carried out by:

(a) the national correspondents for Eurojust;
(b) the national correspondent for Eurojust for terrorism matters;

(c) the national correspondent for the European Judicial Network and up to three
other contact points of the European Judicial Network;

(d) national members or contact points of the Network for Joint Investigation
Teams and of the networks set up by Council Decision 2002/494/JHA of 13
June 2002 setting up a European network of contact points in respect of
persons responsible for genocide, crimes against humanity and war crimes’,
Council Decision 2007/845/JHA of 6 December 2007 concerning cooperation
between Asset Recovery Offices of the Member States in the field of tracing
and identification of proceeds from, or other property related to, crime®®
and by Council Decision 2008/852/JHA of 24 October 2008 on a contact-point
network against corruptionll.

3. The persons referred to in paragraphs 1 and 2 shall maintain their position and
status under national law.

4. The national correspondents for Eurojust shall be responsible for the functioning
of the Eurojust national coordination system. When several correspondents for
Eurojust are designated, one of them shall be responsible for the functioning of the
Eurojust national coordination system.

5. The Eurojust national coordination system shall facilitate, within the Member
State, the carrying out of the tasks of Eurojust, in particular by:

(a) ensuring that the Case Management System referred to in Article 16 receives
informationrelated tothe Member State concernedinan efficientandreliable
manner;

°0J L 167, 26.6.2002, p. 1.
°0J L 332, 18.12.2007, p. 103.
0J L 301, 12.11.2008, p. 38.
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(b) assistingin determining whether a case should be dealt with with the assistance
of Eurojust or of the European Judicial Network;

(c) assisting the national member to identify relevant authorities for the execution
of requests for, and decisions on, judicial cooperation, including regarding
instruments giving effect to the principle of mutual recognition;

(d) maintaining close relations with the Europol National Unit.

6. In order to meet the objectives referred to in paragraph 5, persons referred to
in paragraph 1 and paragraph 2(a), (b) and (c) shall, and persons referred to in para-
graph 2(d) may, be connected to the Case Management System in accordance with
this Article and Articles 16, 16a, 16b and 18 as well as with the Rules of Procedure of
Eurojust. The connection to the Case Management System shall be at the charge of
the general budget of the European Union.

7. Nothing in this Article shall be construed to affect direct contacts between
competent judicial authorities as provided for in instruments on judicial cooperation,
such as Article 6 of the Convention on Mutual Assistance in Criminal Matters between
the Member States of the European Union. Relations between the national member
and national correspondents shall not preclude direct contacts between the national
member and his competent authorities.;

11. Article 13 shall be replaced by the following:
‘Article 13

Exchanges of information with the Member States and between national
members

1. The competent authorities of the Member States shall exchange with Eurojust
any information necessary for the performance of its tasks in accordance with Articles
4 and 5 as well as with the rules on data protection set out in this Decision. This shall
at least include the information referred to in paragraphs 5, 6 and 7.

2. The transmission of information to Eurojust shall be interpreted as a request for
the assistance of Eurojust in the case concerned only if so specified by a competent
authority.

3. The national members of Eurojust shall be empowered to exchange any informa-
tion necessary for the performance of the tasks of Eurojust, without prior authorisa-
tion, among themselves or with their Member State’s competent authorities. In
particular national members shall be promptly informed of a case which concerns
them.

4. This Article shall be without prejudice to other obligations regarding the trans-
mission of information to Eurojust, including Council Decision 2005/671/JHA of 20
September 2005 on the exchange of information and cooperation concerning terrorist
offences?.

5. Member States shall ensure that national members are informed of the setting
up of ajointinvestigation team, whetheritis set up under Article 13 of the Convention
on Mutual Assistance in Criminal Matters between the Member States of the European
Union or under Framework Decision 2002/465/JHA, and of the results of the work of
such teams.

6. Member States shall ensure that their national member is informed without
undue delay of any case in which at least three Member States are directly involved
and for which requests for or decisions on judicial cooperation, including regarding
instruments giving effect to the principle of mutual recognition, have been transmitted
to at least two Member States and
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(a) the offence involved is punishable in the requesting or issuing Member State
by a custodial sentence or a detention order for a maximum period of at least
five or six years, to be decided by the Member State concerned, and is
included in the following list:

(i) trafficking in human beings;
(ii) sexual exploitation of children and child pornography;
(iii) drug trafficking;
(iv) trafficking in firearms, their parts and components and ammunition;
(v) corruption;
(vi) fraud affecting the financial interests of the European Communities;
(vii) counterfeiting of the euro;
(viii) money laundering;
(ix) attacks against information systems;
or
(b) there are factual indications that a criminal organisation is involved;
or

(c) there are indications that the case may have a serious cross-border dimension
or repercussions at European Union level or that it might affect Member
States other than those directly involved.

7. Member States shall ensure that their national member is informed of:
(a) cases where conflicts of jurisdiction have arisen or are likely to arise;

(b) controlled deliveries affecting at least three States, at least two of which are
Member States;

(c) repeated difficulties or refusals regarding the execution of requests for, and
decisions on, judicial cooperation, including regarding instruments giving
effect to the principle of mutual recognition.

8. National authorities shall not be obliged in a particular case to supply information
if this would mean:

(a) harming essential national security interests; or
(b) jeopardising the safety of individuals.

9. This Article shall be without prejudice to conditions set in bilateral or multilateral
agreements or arrangements between Member States and third countries including
any conditions set by third countries concerning the use of information once supplied.

10. Information transmitted to Eurojust pursuant to paragraphs 5, 6 and 7 shall at
least include, where available, the types of information contained in the list provided
for in the Annex.

11. Information referred to in this Article shall be transmitted to Eurojust in a
structured way.

12. By 4 June 201412, the Commission shall establish, on the basis of information
transmitted by Eurojust, a report on the implementation of this Article, accompanied

2 0J L 253, 29.9.2005, p. 22.
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by any proposal it may deem appropriate, including with a view to considering an
amendment of paragraphs 5, 6 and 7 and the Annex.’;

12. the following Article shall be inserted:
‘Article 13a
Information provided by Eurojust to competent national authorities

1. Eurojust shall provide competent national authorities with information and
feedback on the results of the processing of information, including the existence of
links with cases already stored in the Case Management System.

2. Furthermore, where a competent national authority requests Eurojust to provide
it with information, Eurojust shall transmit it in the timeframe requested by that
authority.;

13. Article 14 shall be amended as follows:

(a) in paragraph 3, the words ‘in accordance with Articles 13 and 26’ shall be
replaced by ‘in accordance with Articles 13, 26 and 26a’;

(b) paragraph 4 shall be deleted;
14. Article 15(1) shall be amended as follows:

(a)inthe introductory phrase the words ‘are the subject of a criminal investigation
or prosecution for one or more of the types of crime and the offences defined
in Article 4’ shall be replaced by ‘are suspected of having committed or having
taken part in a criminal offence in respect of which Eurojust is competent or
who have been convicted of such an offence’;

(b) the following points shall be added:

‘(1) telephone numbers, e-mail addresses and data referred to in Article
2(2)(a) of Directive 2006/24/EC of the European Parliament and of the
Council of 15 March 2006 on the retention of data generated or processed
in connection with the provision of publicly available electronic communi-
cations services or of public communications networks®?;

(m) vehicle registration data;

(n) DNA profiles established from the non-coding part of DNA, photographs
and fingerprints.’

15. Article 16 shall be replaced by the following:
‘Article 16
Case Management System, index and temporary work files

1. In accordance with this Decision, Eurojust shall establish a Case Management
System composed of temporary work files and of an index which contain personal
and non-personal data.

2. The Case Management System shall be intended to:

(a) support the management and coordination of investigations and prosecutions
for which Eurojust is providing assistance, in particular by the cross-referenc-
ing of information;

(b) facilitate access to information on ongoing investigations and prosecutions;

* 0J L 105, 13.4.2006, p. 54.
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(c) facilitate the monitoring of lawfulness and compliance with the provisions of
this Decision concerning the processing of personal data.

3. The Case Management System, in so far as this is in conformity with rules on data
protection contained in this Decision, may be linked to the secure telecommunications
connection referred to in Article 9 of Council Decision 2008/976/JHA of 16 December
2008 on the European Judicial Network™®.

4. The index shall contain references to temporary work files processed within the
framework of Eurojust and may contain no personal data other than those referred
to in Article 15(1)(a) to (i), (k) and (m) and in Article 15(2).

5. In the performance of their duties in accordance with this Decision, the national
members of Eurojust may process data on the individual cases on which they are
working in a temporary work file. They shall allow the Data Protection Officer to have
access to the work file. The Data Protection Officer shall be informed by the national
member concerned of the opening of each new temporary work file that contains
personal data.

6. For the processing of case related personal data, Eurojust may not establish any
automated data file other than the Case Management System.’;

16. the following Articles shall be inserted:
‘Article 16a
Functioning of temporary work files and the index

1. A temporary work file shall be opened by the national member concerned for
every case with respect to which information is transmitted to him in so far as this
transmission is in accordance with this Decision or with instruments referred to in
Article 13(4). The national member shall be responsible for the management of the
temporary work files which he has opened.

2. The national member who has opened a temporary work file shall decide, on a
case-by-case basis, whether to keep the temporary work file restricted or to give
access to it or to parts of it, where necessary to enable Eurojust to carry out its tasks,
to other national members or to authorised Eurojust staff.

3. The national member who has opened a temporary work file shall decide which
information related to this temporary work file shall be introduced in the index.

Article 16b
Access to the Case Management System at national level

1. Persons referred to in Article 12(2) in so far as they are connected to the Case
Management System in accordance with Article 12(6) may only have access to:

(a) the index, unless the national member who has decided to introduce the data
in the index expressly denied such access;

(b) temporary work files opened or managed by the national member of their
Member State;

(c)temporarywork filesopened or managed by national members of other Member
States and to which the national member of their Member States has received
access unless the national member who opened or manages the temporary
work file expressly denied such access.

2. The national member shall, within the limitations provided for in paragraph 1,
decide on the extent of access to the temporary work files which is granted in his

% 0J L 348, 24.12.2008, p. 130.
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Member State to persons referred to in Article 12(2) in so far as they are connected
to the Case Management System in accordance with Article 12(6).

3. Each Member State shall decide, after consultation with its national member, on
the extent of access to the index which is granted in that Member State to persons
referred to in Article 12(2) in so far as they are connected to the Case Management
System in accordance with Article 12(6). Member States shall notify Eurojust and the
General Secretariat of the Council of their decision regarding the implementation of
this paragraph so that the latter can inform the other Member States.

However, persons referred to in Article 12(2), in so far as they are connected to the
Case Management System in accordance with Article 12(6), shall at least have access
to the index to the extent necessary to access the temporary work files to which they
have been granted access in accordance with paragraph 2 of this Article.

4. By 4 June 2013, Eurojust shall report to the Council and the Commission on the
implementation of paragraph 3. Each Member State shall consider, on the basis of
that report, the opportunity to review the extent of access provided in accordance
with paragraph 3/;

17. Article 17 shall be amended as follows:

(a) in paragraph 1, the words ‘take instructions from no-one’ shall be replaced
by ‘act independently’;

(b) in paragraphs 3 and 4, the words ‘the Officer’ shall be replaced by ‘the Data
Protection Officer’;

18. Article 18 shall be replaced by the following:
‘Article 18
Authorised access to personal data

Only national members, their deputies and their assistants referred to in Article
2(2), persons referred to in Article 12(2) in so far as they are connected to the Case
Management System in accordance with Article 12(6) and authorised Eurojust staff
may, for the purpose of achieving Eurojust’s objectives and within the limits provided
for in Articles 16, 16a and 16b, have access to personal data processed by Eurojust.’;

19. in Article 19(4)(b), the words ‘which Eurojust is assisting’ shall be deleted;
20. Article 21 shall be amended as follows:
(a) paragraph 2 shall be amended as follows:

(i) in the introductory phrase the words ‘the first applicable date among the
following dates’ shall be inserted after the word ‘beyond’;

(ii) the following point shall be inserted:

‘(aa) the date on which the person was acquitted and the decision became
final;’

(iii) point (b) shall be replaced by the following:
‘(b) three years after the date on which the judicial decision of the last of
the Member States concerned by the investigation or prosecutions became

final;’

(iv) in point (c), the words ‘, unless there is an obligation to provide Eurojust
with this information in accordance with Article 13(6) and (7) or with
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instruments referred to in Article 13(4)’ shall be added after the word
‘prosecutions’;

(v) the following point shall be added:

‘(d) three years after the date on which data were transmitted in accordance
with Article 13(6) and (7) or with the instruments referred to in Article
13(4).;

(b) paragraph 3 shall be amended as follows:

(i) in points (a) and (b) the words ‘in paragraph 2’ shall be replaced by ‘in
paragraph 2(a), (b), (c) and (d) ’;

(ii) in point (b) the following sentence shall be added:

‘However, once prosecution is statute barred in all Member States concerned
as referred to in paragraph 2(a), data may only be stored if they are
necessary in order for Eurojust to provide assistance in accordance with
this Decision.’;

21. Article 23 shall be amended as follows:
(a) paragraph 1 shall be amended as follows:

(i) in the first subparagraph, the words ‘in Articles 14 to 22’ shall be replaced
by ‘in Articles 14 to 22, 26, 26a and 27’;

(ii) the second subparagraph shall be replaced by the following:

‘The Joint Supervisory Body shall meet at least once in each half year. It shall
also meet within the three months following the lodging of an appeal
referred toin Article 19(8) or within three months following the date when
a case was referred to it in accordance with Article 20(2). The Joint
Supervisory Body may also be convened by its chairman when at least two
Member States so request.’;

(iii) in the third subparagraph, second sentence, the words ‘eighteen months’
shall be replaced by ‘three years’;

(b) paragraph 3 shall be replaced by the following:

‘3. Ajudge appointed by a Member State shall become a permanent member after
beingelected by the plenary meeting of the persons appointed by the Member
Statesin accordance with paragraph 1, and shall remain a permanent member
for three years. Elections shall be held yearly for one permanent member of
the Joint Supervisory Body by means of secret ballot. The Joint Supervisory
Body shall be chaired by the member who is in his third year of mandate
after elections. Permanent members may be re-elected. Appointees wishing
to be elected shall present their candidacy in writing to the Secretariat of
the Joint Supervisory Body 10 days before the meeting in which the election
is to take place.’;

(c) the following paragraph shall be inserted:

‘4a. The Joint Supervisory Body shall adopt in its rules of procedure measures
necessary to implement paragraphs 3 and 4.’;

(d) in paragraph 10, the following sentence shall be added:
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‘The Secretariat of the Joint Supervisory Body may rely upon the expertise of the
secretariat established by Decision 2000/641/JHA™.

22. Article 25 shall be amended as follows:
(a) paragraph 1 shall be replaced by the following:

‘1. The national members, their deputies and their assistants referred to in Article
2(2), Eurojust staff, national correspondents and the Data Protection Officer
shall be bound by an obligation of confidentiality, without prejudice to Article
2(4)/;

(b) in paragraph 4, the words ‘Article 9(1) ’ shall be replaced by ‘Article 2(4) ".
23. the following Article shall be inserted:
‘Article 25a

Cooperation with the European Judicial Network and other networks of the
European Union involved in cooperation in criminal matters

1. Eurojust and the European Judicial Network shall maintain privileged relations
with each other, based on consultation and complementarity, especially between the
national member, the European Judicial Network contact points of the same Member
State and the national correspondents for Eurojust and the European Judicial Network.
In order to ensure efficient cooperation, the following measures shall be taken:

(a) national members shall, on a case-by-case basis, inform the European Judicial
Network contact points of all cases which they consider the Network to be
in a better position to deal with;

(b) the Secretariat of the European Judicial Network shall form part of the staff
of Eurojust. It shall function as a separate unit. It may draw on the adminis-
trative resources of Eurojust which are necessary for the performance of the
European Judicial Network’s tasks, including for covering the costs of the
plenary meetings of the Network. Where plenary meetings are held at the
premises of the Council in Brussels, the costs may only cover travel expenses
and costs for interpretation. Where plenary meetings are held in the Member
State holding the Presidency of the Council, the costs may only cover part
of the overall costs of the meeting;

(c) European Judicial Network contact points may be invited on a case-by-case
basis to attend Eurojust meetings.

2. Without prejudice to Article 4(1), the Secretariat of the Network for Joint Inves-
tigation Teams and of the network set up by Decision 2002/494/JHA shall form part
of the staff of Eurojust. These secretariats shall function as separate units. They may
draw on the administrative resources of Eurojust which are necessary for the
performance of their tasks. Coordination between the secretariats shall be ensured
by Eurojust.

This paragraph shall apply to the secretariat of any new network set up by a decision
of the Council where that decision provides that the secretariat shall be provided by
Eurojust.

> Council Decision 2000/641/JHA of 17 October 2000 establishing a secretariat for the

joint supervisory data-protection bodies set up by the Convention on the Establishment
of a European Police Office (Europol Convention), the Convention on the Use of Informa-
tion Technology for Customs Purposes and the Convention implementing the Schengen
Agreement on the gradual abolition of checks at the common borders (Schengen
Convention) (0OJ L 271, 24.10.2000, p.1).
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3. The network set up by Decision 2008/852/JHA may request that Eurojust provide
a secretariat to the network. If such request is made, paragraph 2 shall apply.’;

24. Article 26 shall be replaced by the following:
‘Article 26
Relations with Community or Union related institutions, bodies and agencies

1. In so far as is relevant for the performance of its tasks, Eurojust may establish
and maintain cooperative relations with the institutions, bodies and agencies set up
by, or on the basis of, the Treaties establishing the European Communities or the
Treaty on European Union. Eurojust shall establish and maintain cooperative relations
with at least:

(a) Europol;
(b) OLAF;

(c) the European Agency for the Management of Operational Cooperation at the
External Borders of the Member States of the European Union (Frontex);

(d) the Council, in particular its Joint Situation Centre.

Eurojust shall also establish and maintain cooperative relations with the European
Judicial Training Network.

2. Eurojust may conclude agreements or working arrangements with the entities
referred to in paragraph 1. Such agreements or working arrangements may, in
particular, concern the exchange of information, including personal data, and the
secondment of liaison officers to Eurojust. Such agreements or working arrangements
may only be concluded after consultation by Eurojust with the Joint Supervisory Body
concerning the provisions on data protection and after the approval by the Council,
acting by qualified majority. Eurojust shall inform the Council of any plans it has for
entering into any such negotiations and the Council may draw any conclusions it
deems appropriate.

3. Prior to the entry into force of an agreement or arrangement as referred to in
paragraph 2, Eurojust may directly receive and use information, including personal
data, from the entities referred to in paragraph 1, in so far as this is necessary for
the legitimate performance of its tasks, and it may directly transmit information,
including personal data, to such entities, in so far as this is necessary for the legitimate
performance of the recipient’s tasks and in accordance with the rules on data
protection provided in this Decision.

4. OLAF may contribute to Eurojust’s work to coordinate investigations and prose-
cution procedures regarding the protection of the financial interests of the European
Communities, either on the initiative of Eurojust or at the request of OLAF where the
competent national authorities concerned do not oppose such participation.

5. For purposes of the receipt and transmission of information between Eurojust
and OLAF, and without prejudice to Article 9, Member States shall ensure that the
national members of Eurojust shall be regarded as competent authorities of the
Member States solely for the purposes of Regulation (EC) No 1073/1999 and Council
Regulation (Euratom) No 1074/1999 of 25 May 1999 concerning investigations
conducted by the European Anti-Fraud Office (OLAF)*®. The exchange of information
between OLAF and national members shall be without prejudice to the information
which must be given to other competent authorities under those Regulations.’;

25. the following Article shall be inserted:

* 0J L 136, 31.5.1999, p. 8.
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‘Article 26a
Relations with third States and organisations

1. In so far as is required for the performance of its tasks, Eurojust may establish
and maintain cooperative relations with the following entities:

(a) third States;
(b) organisations such as:

(i) international organisations and their subordinate bodies governed by
public law;

(ii) other bodies governed by public law which are based on an agreement
between two or more States; and

(iii) the International Criminal Police Organisation (Interpol).

2. Eurojust may conclude agreements with the entities referred to in paragraph 1.
Such agreements may, in particular, concern the exchange of information, including
personal data, and the secondment of liaison officers or liaison magistrates to Eurojust.
Such agreements may only be concluded after consultation by Eurojust with the Joint
Supervisory Body concerning the provisions on data protection and after the approval
by the Council, acting by qualified majority. Eurojust shall inform the Council of any
plans it has for entering into any such negotiations and the Council may draw any
conclusions it deems appropriate.

3. Agreements referred to in paragraph 2 containing provisions on the exchange of
personal data may only be concluded if the entity concerned is subject to the Council
of Europe Convention of 28 January 1981 or after an assessment confirming the
existence of an adequate level of data protection ensured by that entity.

4. Agreements referred to in paragraph 2 shall include provisions on the monitoring
of their implementation, including implementation of the rules on data protection.

5. Priorto the entryinto force of the agreements referred to in paragraph 2, Eurojust
may directly receive information, including personal data in so far as this is necessary
for the legitimate performance of its tasks.

6. Priorto the entry into force of the agreements referred to in paragraph 2, Eurojust
may under the conditions laid down in Article 27(1), directly transmit information,
except for personal data, to these entities, in so far as this is necessary for the legiti-
mate performance of the recipient’s tasks.

7. Eurojust may, under the conditions laid down in Article 27(1), transmit personal
data to the entities referred to in paragraph 1, where:

(a) this is necessary in individual cases for the purposes of preventing or
combating criminal offences for which Eurojust is competent; and

(b) Eurojust has concluded an agreement as referred to in paragraph 2 with the
entity concerned which has entered into force and which permits the trans-
mission of such data.

8. Any subsequent failure, or substantial likelihood of failure, on the part of the
entities referred to in paragraph 1 to meet the conditions referred to in paragraph
3, shall immediately be communicated by Eurojust to the Joint Supervisory Body and
the Member States concerned. The Joint Supervisory Body may prevent the further
exchange of personal data with the relevant entities until it is satisfied that adequate
remedies have been provided.
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9. However, even if the conditions referred to in paragraph 7 are not fulfilled, a
national member may, acting in his capacity as a competent national authority and
in conformity with the provisions of his own national law, by way of exception and
with the sole aim of taking urgent measures to counter imminent serious danger
threatening a person or public security, carry out an exchange of information involving
personal data. The national member shall be responsible for the legality of authorising
the communication. The national member shall keep a record of communications of
data and of the grounds for such communications. The communication of data shall
be authorised only if the recipient gives an undertaking that the data will be used
only for the purpose for which they were communicated.’;

26. Article 27 shall be replaced by the following:
‘Article 27
Transmission of data

1. Before Eurojust exchanges any information with the entities referred to in Article
26a, the national member of the Member State which submitted the information shall
give his consent to the transfer of that information. In appropriate cases the national
member shall consult the competent authorities of the Member States.

2. Eurojust shall be responsible for the legality of the transmission of data. Eurojust
shall keep a record of all transmissions of data under Articles 26 and 26a and of the
grounds for such transmissions. Data shall only be transmitted if the recipient gives
an undertaking that the data will be used only for the purpose for which they were
transmitted.;

27. the following Articles shall be inserted:
‘Article 27a
Liaison magistrates posted to third States

1. For the purpose of facilitating judicial cooperation with third States in cases in
which Eurojust is providing assistance in accordance with this Decision, the College
may post liaison magistrates to a third State, subject to an agreement as referred to
in Article 26a with that third State. Before negotiations are entered into with a third
State, the Council, acting by qualified majority, shall give its approval. Eurojust shall
inform the Council of any plans it has for entering into any such negotiations and the
Council may draw any conclusions it deems appropriate.

2. The liaison magistrate referred to in paragraph 1 is required to have experience
of working with Eurojust and adequate knowledge of judicial cooperation and how
Eurojust operates. The posting of a liaison magistrate on behalf of Eurojust shall be
subject to the prior consent of the magistrate and of his Member State.

3. Where the liaison magistrate posted by Eurojust is selected among national
members, deputies or assistants:

(i) he shall be replaced in his function as a national member, deputy or assistant,
by the Member State;

(ii) he ceases to be entitled to exercise the powers granted to him in accordance
with Articles 9a to 9e.

4. Without prejudice to Article 110 of the Staff Regulations of Officials of the
European Communities laid down by Regulation (EEC, Euratom, ECSC) No 259/68",
the College shall draw up rules on the posting of liaison magistrates and adopt the
necessary implementing arrangements in this respect in consultation with the
Commission.

Y 0J L 56,4.3.1968, p. 1.
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5. The activities of liaison magistrates posted by Eurojust shall be the subject of
supervision by the Joint Supervisory Body. The liaison magistrates shall report to the
College, which shall inform the European Parliament and the Council in the annual
report and in an appropriate manner of their activities. The liaison magistrates shall
inform national members and national competent authorities of all cases concerning
their Member State.

6. Competent authorities of the Member States and liaison magistrates referred to
in paragraph 1 may contact each other directly. In such cases, the liaison magistrate
shall inform the national member concerned of such contacts.

7. The liaison magistrates referred to in paragraph 1 shall be connected to the Case
Management System.

Article 27b
Requests for judicial cooperation to and from third States

1. Eurojust may, with the agreement of the Member States concerned, coordinate
the execution of requests for judicial cooperation issued by a third State where these
requests are part of the same investigation and require execution in at least two
Member States. Requests referred to in this paragraph may also be transmitted to
Eurojust by a competent national authority.

2. In case of urgency and in accordance with Article 5a, the OCC may receive and
process requests referred to in paragraph 1 of this Article and issued by a third State
which has concluded a cooperation agreement with Eurojust.

3. Without prejudice to Article 3(2), where requests for judicial cooperation, which
relate to the same investigation and require execution in a third State, are made,
Eurojust may also, with the agreement of the Member States concerned, facilitate
judicial cooperation with that third State.

4. Requests referred toin paragraphs 1, 2 and 3 may be transmitted through Eurojust
if it is in conformity with the instruments applicable to the relationship between that
third State and the European Union or the Member States concerned.

Article 27c¢
Liability other than liability for unauthorised or incorrect processing of data

1. Eurojust’s contractual liability shall be governed by the law applicable to the
contract in question.

2. In the case of non-contractual liability, Eurojust shall, independently of any
liability under Article 24, make good any damage caused through the fault of the
College or the staff of Eurojust in the performance of their duties in so far as it may
be imputed to them and regardless of the different procedures for claiming damages
which exist under the law of the Member States.

3. Paragraph 2 shall also apply to damage caused through the fault of a national
member, a deputy or an assistant in the performance of his duties. However, when
he is acting on the basis of the powers granted to him pursuant to Articles 9a to 9e,
his Member State of origin shall reimburse Eurojust the sums which Eurojust has paid
to make good such damage.

4.The injured party shall have the right to demand that Eurojust refrain from taking,
or cease, any action.

5. The national courts of the Member States competent to deal with disputes
involving Eurojust’s liability as referred to in this Article shall be determined by
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reference to Council Regulation (EC) No 44/2001 of 22 December 2000 on jurisdiction

P . . P . 18
and the recognition and enforcement of judgments in civiland commercial matters™.';

28.in the second sentence of Article 28(2), the words ‘acting by qualified majority,’
shall be inserted after ‘the Council’;

29. Article 29 shall be amended as follows:
(a) in paragraph 1:
(i) the words ‘unanimously’ shall be replaced by ‘by two-thirds majority’;
(ii) the following sentence shall be added:

‘The Commission shall be entitled to participate in the selection process and
to sit on the selection board.’;

(b) in paragraph 2, the second sentence shall be replaced by the following:

‘It may be extended once without a need for a call for applications, provided that
the College so decides by a three-fourths majority and appoints the Adminis-
trative Director with the same majority.’;

(c) in paragraph 5, the following sentence shall be added:

‘To that end, he shall be responsible for establishing and implementing, in coop-
eration with the College, an effective monitoring and evaluation procedure
relating to the performance of Eurojust’s administration in terms of achieving
its objectives. The Administrative Director shall reportregularly to the College
on the results of that monitoring.’;

30. Article 30 shall be amended as follows:
(a) in paragraph 2:

(i) in the fourth sentence, the words ‘who may also assist the national
member’ shall be added;

(ii) the last sentence shall be replaced by the following:

‘The College shall adopt the necessary implementing arrangements for
seconded national experts.’;

(b) in paragraph 3, the words ‘without prejudice to Article 25a(1) (c) and (2)’ shall
be added;

31. Article 32 shall be amended as follows:
(a) the title shall be replaced by the following:
‘Informing the European Parliament, the Council and the Commission’;
(b) the following paragraph shall be added:

‘3. The Commission or the Council may seek Eurojust’s opinion on all draft
instruments prepared under Title VI of the Treaty.;

32. Article 33 shall be replaced by the following:
‘Article 33

Finance

¥ 0JL12,16.1.2001, p. 1.
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1. The salaries and emoluments of the national members, deputies and assistants
referred to in Article 2(2) shall be borne by their Member State of origin.

2. Where national members, deputies and assistants act within the framework of
Eurojust’s tasks, the relevant expenditure related to these activities shall be regarded
as operational expenditure within the meaning of Article 41(3) of the Treaty.’;

33. Article 35(1) shall be amended as follows:
(a) the words ‘31 March’ shall be replaced by ‘10 February’;
(b) the following sentence shall be added:

‘The European Judicial Network and networks referred to in Article 25a(2) shall
be informed on the parts related to the activities of their secretariats in due
time before the forwarding of the estimate to the Commission.’;

34. Article 36 shall be amended as follows:
(a) in paragraph 2, the first sentence shall be replaced by the following:

‘2. By 1 March at the latest following each financial year, the accounting officer
of Eurojust shall communicate the provisional accounts to the Commission’s
accounting officer and the Court of Auditors together with a report on the
budgetary and financial management for that financial year.’;

(b) paragraph 3 shall be replaced by the following:

‘3. Eurojust shall send the report on the budgetary and financial management for
the financial year to the European Parliament and the Council by 31 March
of the following year.;

(c) in paragraph 10, the words ‘30 April’ shall be replaced by ‘15 May’;
35. the following Article shall be inserted:
‘Article 39a
EU classified information

Eurojust shall apply the security principles and minimum standards set out in
Council Decision 2001/264/EC of 19 March 2001 adopting the Council’s security
regulations'® in the management of EU classified information.’;

36. Article 41 shall be replaced by the following:
‘Article 41
Reporting

1. Member States shall notify Eurojust and the General Secretariat of the Council
ofthe designation of national members, deputies, assistants as well as persons referred
to in Article 12(1) and (2) and of any change to this designation. The General Secre-
tariat of the Council shall keep an updated list of these persons and shall make their
names and contact details available to all Member States and to the Commission.

2. The definitive appointment of a national member can not take effect before the
day on which the General Secretariat of the Council receives the official notifications
referred to in paragraph 1 and Article 9a(3).;

37. the following Article shall be inserted:

‘Article 41a

' 0J L 101, 11.4.2001, p. 1.
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Evaluation

1. Before 4 June 2014 and every five years thereafter, the College shall commission
an independent external evaluation of the implementation of this Decision as well as
of the activities carried out by Eurojust.

2. Each evaluation shall assess the impact of this Decision, Eurojust’s performance
in terms of achieving the objectives referred to in this Decision as well as the effec-
tiveness and efficiency of Eurojust. The College shall issue specific terms of reference
in consultation with the Commission.

3. The evaluation report shallinclude the evaluation findings and recommendations.
This report shall be forwarded to the European Parliament, the Council and the
Commission and shall be made public.’;

38. the Annex whose text appears in the Annex to this Decision shall be added.
Article 2
Transposition

1. If necessary the Member States shall bring their national law into conformity
with this Decision at the earliest opportunity and in any case no later than 4 June
2011.

2. The Commission shall at regular intervals examine the implementation by the
Member States of Decision 2002/187/JHA as amended and shall submit a report
thereon to the European Parliament and to the Council together with, if appropriate,
necessary proposals to improve judicial cooperation and the functioning of Eurojust.
This shall in particular apply to Eurojust’s capacities to support Member States in
fighting terrorism.

Article 3
Taking of effect

This Decision shall take effect on the day of its publication in the Official Journal
of the European Union.

Done at Brussels, 16 December 2008.
For the Council
The President

R. BACHELOT-NARQUIN

‘ANNEX

List referred to in Article 13(10) setting out the minimum types of information
to be transmitted, where available, to Eurojust pursuant to Article 13(5), (6)
and (7)

1. For situations referred to in Article 13(5):
(a) participating Member States;
(b) type of offences concerned;

(c) date of the agreement setting up the team;
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(d) planned duration of the team, including modification of this duration;
(e) details of the leader of the team for each participating Member State;
(f) short summary of the results of the joint investigation teams.

2. For situations referred to in Article 13(6):

(a) data which identify the person, group or entity that is the object of a criminal
investigation or prosecution;

(b) Member States concerned;
(c) the offence concerned and its circumstances;

(d) data related to the requests for, or decisions on, judicial cooperation including
regarding instruments giving effect to the principle of mutual recognition,
which are issued, including:

(i) date of the request;
(ii) requesting or issuing authority;
(iii) requested or executing authority;
(iv) type of request (measures requested);
(v) whether or notthe request has been executed, and if not on what grounds.
3. For situations referred to in Article 13(7) (a):
(a) Member States and competent authorities concerned;

(b) data which identify the person, group or entity that is the object of a criminal
investigation or prosecution;

(c) the offence concerned and its circumstances.
4. For situations referred to in Article 13(7) (b):
(a) Member States and competent authorities concerned;

(b) data which identify the person, group or entity that is the object of a criminal
investigation or prosecution;

(c) type of delivery;

(d) type of offence in connection with which the controlled delivery is carried out.
5. For situations referred to in Article 13(7) (c):

(a) requesting or issuing State;

(b) requested or executing State;

(c) description of the difficulties.]

Annotations

Amendments:

F86 Inserted (1.02.2016) by Criminal Justice (Mutual Assistance) (Amendment) Act 2015 (40/2016), s.
33(e) and sch. 5, S.I. No. 11 of 2016.
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SCHEDULE 8

PART 1

Text oF 1959 CoNVENTION

Preamble

The governments signatory hereto, being members of the Council of Europe,
Considering that the aim of the Council of Europe is to achieve greater unity among
its members;

Believing that the adoption of common rules in the field of mutual assistance in
criminal matters will contribute to the attainment of this aim;

Considering that such mutual assistance is related to the question of extradition,
which has already formed the subject of a Convention signed on 13th December 1957,

Have agreed as follows:

Chapter | — General provisions

Article 1

1. The Contracting Parties undertake to afford each other, in accordance with the
provisions of this Convention, the widest measure of mutual assistance in proceedings
in respect of offences the punishment of which, at the time of the request for assis-
tance, falls within the jurisdiction of the judicial authorities of the requesting Party.

2. This Convention does not apply to arrests, the enforcement of verdicts or offences
under military law which are not offences under ordinary criminal law.

Article 2
Assistance may be refused:

a) if the request concerns an offence which the requested Party considers a
political offence, an offence connected with a political offence, or a fiscal
offence;

b) if the requested Party considers that execution of the request is likely to prej-
udice the sovereignty, security, ordre public or other essential interests of
its country.

Chapter Il — Letters rogatory

Article 3

1. The requested Party shall execute in the manner provided for by its law any
letters rogatory relating to a criminal matter and addressed to it by the judicial
authorities of the requesting Party for the purpose of procuring evidence or transmit-
ting articles to be produced in evidence, records or documents.
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2. If the requesting Party desires witnesses or experts to give evidence on oath, it
shall expressly so request, and the requested Party shall comply with the request if
the law of its country does not prohibit it.

3. The requested Party may transmit certified copies or certified photostat copies of
records or documents requested, unless the requesting Party expressly requests the
transmission of originals, in which case the requested Party shall make every effort
to comply with the request.

Article 4

On the express request of the requesting Party the requested Party shall state the
date and place of execution of the letters rogatory. Officials and interested persons
may be present if the requested Party consents.

Article 5

1. Any Contracting Party may, by a declaration addressed to the Secretary General
of the Council of Europe, when signing this Convention or depositing its instrument
of ratification or accession, reserve the right to make the execution of letters rogatory
forsearch orseizure of property dependent on one or more of the following conditions:

a) that the offence motivating the letters rogatory is punishable under both the
law of the requesting Party and the law of the requested Party;

b) that the offence motivating the letters rogatory is an extraditable offence in
the requested country;

c) that execution of the letters rogatory is consistent with the law of the
requested Party.

2. Where a Contracting Party makes a declaration in accordance with paragraph 1
of this article, any other Party may apply reciprocity.

Article 6

1. The requested Party may delay the handing over of any property, records or
documents requested, if it requires the said property, records or documents in
connection with pending criminal proceedings.

2. Any property, as well as original records or documents, handed over in execution
of letters rogatory shall be returned by the requesting Party to the requested Party
as soon as possible unless the latter Party waives the return thereof.

Chapter Ill — Service of writs and records of judicial verdicts —
Appearance of witnesses, experts and prosecuted persons

Article 7

1. The requested Party shall effect service of writs and records of judicial verdicts
which are transmitted to it for this purpose by the requesting Party.

Service may be effected by simple transmission of the writ or record to the person
to be served. If the requesting Party expressly so requests, service shall be effected
by the requested Party in the manner provided for the service of analogous documents
under its own law or in a special manner consistent with such law.
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2. Proof of service shall be given by means of a receipt dated and signed by the
person served or by means of a declaration made by the requested Party that service
has been effected and stating the form and date of such service. One or other of these
documents shall be sent immediately to the requesting Party. The requested Party
shall, if the requesting Party so requests, state whether service has been effected in
accordance with the law of the requested Party. If service cannot be effected, the
reasons shall be communicated immediately by the requested Party to the requesting
Party.

3. Any Contracting Party may, by a declaration addressed to the Secretary General
of the Council of Europe, when signing this Convention or depositing its instrument
of ratification or accession, request that service of a summons on an accused person
who is in its territory be transmitted to its authorities by a certain time before the
date set for appearance. This time shall be specified in the aforesaid declaration and
shall not exceed 50 days.

This time shall be taken into account when the date of appearance is being fixed
and when the summons is being transmitted.

Article 8

A witness or expert who has failed to answer a summons to appear, service of which
has been requested, shall not, even if the summons contains a notice of penalty, be
subjected to any punishment or measure of restraint, unless subsequently he volun-
tarily enters the territory of the requesting Party and is there again duly summoned.

Article 9

The allowances, including subsistence, to be paid and the travelling expenses to be
refunded to a witness or expert by the requesting Party shall be calculated as from
his place of residence and shall be at rates at least equal to those provided for in the
scales and rules in force in the country where the hearing is intended to take place.

Article 10

1. If the requesting Party considers the personal appearance of a witness or expert
before its judicial authorities especially necessary, it shall so mention in its request
for service of the summons and the requested Party shall invite the witness or expert
to appear.

The requested Party shall inform the requesting Party of the reply of the witness
or expert.

2. In the case provided for under paragraph 1 of this article the request or the
summons shall indicate the approximate allowances payable and the travelling and
subsistence expenses refundable.

3. If a specific request is made, the requested Party may grant the witness or expert
an advance. The amount of the advance shall be endorsed on the summons and shall
be refunded by the requesting Party.

Article 11
1. A person in custody whose personal appearance as a witness or for purposes of

confrontation is applied for by the requesting Party shall be temporarily transferred
to the territory where the hearing is intended to take place, provided that he shall
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be sent back within the period stipulated by the requested Party and subject to the
provisions of Article 12 in so far as these are applicable.

Transfer may be refused:
a) if the person in custody does not consent,

b) if his presence is necessary at criminal proceedings pending in the territory of
the requested Party,

c) if transfer is liable to prolong his detention, or

d) if there are other overriding grounds for not transferring him to the territory
of the requesting Party.

2. Subject to the provisions of Article 2, in a case coming within the immediately
preceding paragraph, transit of the person in custody through the territory of a third
State, Party to this Convention, shall be granted on application, accompanied by all
necessary documents, addressed by the Ministry of Justice of the requesting Party
to the Ministry of Justice of the Party through whose territory transit is requested.

A Contracting Party may refuse to grant transit to its own nationals.

3. The transferred person shall remain in custody in the territory of the requesting
Party and, where applicable, in the territory of the Party through which transit is
requested, unless the Party from whom transfer is requested applies for his release.

Article 12

1. A witness or expert, whatever his nationality, appearing on a summons before
the judicial authorities of the requesting Party shall not be prosecuted or detained
or subjected to any other restriction of his personal liberty in the territory of that
Party in respect of acts or convictions anterior to his departure from the territory of
the requested Party.

2. A person, whatever his nationality, summoned before the judicial authorities of
the requesting Party to answer for acts forming the subject of proceedings against
him, shall not be prosecuted or detained or subjected to any other restriction of his
personal liberty for acts or convictions anterior to his departure from the territory
of the requested Party and not specified in the summons.

3. The immunity provided for in this article shall cease when the witness or expert
or prosecuted person, having had for a period of fifteen consecutive days from the
date when his presence is no longer required by the judicial authorities an opportu-
nity of leaving, has nevertheless remained in the territory, or having left it, has
returned.

Chapter IV — Judicial records

Article 13

1. A requested Party shall communicate extracts from and information relating to
judicial records, requested from it by the judicial authorities of a Contracting Party
and needed in a criminal matter, to the same extent that these may be made available
to its own judicial authorities in like case.

2. In any case other than that provided for in paragraph 1 of this article the request
shall be complied with in accordance with the conditions provided for by the law,
regulations or practice of the requested Party.
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Chapter V — Procedure

Article 14
1. Requests for mutual assistance shall indicate as follows:
a) the authority making the request,
b) the object of and the reason for the request,
c) where possible, the identity and the nationality of the person concerned, and
d) where necessary, the name and address of the person to be served.

2. Letters rogatory referred to in Articles 3, 4 and 5 shall, in addition, state the
offence and contain a summary of the facts.

Article 15

1. Letters rogatory referred to in Articles 3, 4 and 5 as well as the applications
referred to in Article 11 shall be addressed by the Ministry of Justice of the requesting
Party to the Ministry of Justice of the requested Party and shall be returned through
the same channels.

2. In case of urgency, letters rogatory may be addressed directly by the judicial
authorities of the requesting Party to the judicial authorities of the requested Party.
They shall be returned together with the relevant documents through the channels
stipulated in paragraph 1 of this article.

3. Requests provided for in paragraph 1 of Article 13 may be addressed directly by
the judicial authorities concerned to the appropriate authorities of the requested
Party, and the replies may be returned directly by those authorities. Requests
provided for in paragraph 2 of Article 13 shall be addressed by the Ministry of Justice
of the requesting Party to the Ministry of Justice of the requested Party.

4. Requests for mutual assistance, other than those provided for in paragraphs 1
and 3 of this article and, in particular, requests for investigation preliminary to pros-
ecution, may be communicated directly between the judicial authorities.

5. In cases where direct transmission is permitted under this Convention, it may
take place through the International Criminal Police Organisation (Interpol).

6. A Contracting Party may, when signing this Convention or depositingitsinstrument
of ratification or accession, by a declaration addressed to the Secretary General of
the Council of Europe, give notice that some or all requests for assistance shall be
sent to it through channels other than those provided for in this article, or require
that, in a case provided for in paragraph 2 of this article, a copy of the letters rogatory
shall be transmitted at the same time to its Ministry of Justice.

7.The provisions of this article are without prejudice to those of bilateral agreements
or arrangements in force between Contracting Parties which provide for the direct
transmission of requests for assistance between their respective authorities.

Article 16

1. Subject to paragraph 2 of this article, translations of requests and annexed
documents shall not be required.

2. Each Contracting Party may, when signing or depositing its instrument of ratifica-
tion or accession, by means of a declaration addressed to the Secretary General of
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the Council of Europe, reserve the right to stipulate that requests and annexed
documents shall be addressed to itaccompanied by a translation into its own language
or into either of the official languages of the Council of Europe or into one of the
latter languages, specified by it. The other Contracting Parties may apply reciprocity.

3. This article is without prejudice to the provisions concerning the translation of
requests or annexed documents contained in the agreements or arrangements in
force or to be made between two or more Contracting Parties.

Article 17

Evidence or documents transmitted pursuant to this Convention shall not require
any form of authentication.

Article 18

Where the authority which receives a request for mutual assistance has no jurisdic-
tion to comply therewith, it shall, ex officio, transmit the request to the competent
authority of its country and shall so inform the requesting Party through the direct
channels, if the request has been addressed through such channels.

Article 19

Reasons shall be given for any refusal of mutual assistance.

Article 20

Subject to the provisions of Article 10, paragraph 3, execution of requests for
mutual assistance shall not entail refunding of expenses except those incurred by the
attendance of experts in the territory of the requested Party or the transfer of a
person in custody carried out under Article 11.

Chapter VI — Laying of information in connection with proceedings

Article 21

1. Information laid by one Contracting Party with a view to proceedings in the courts
of another Party shall be transmitted between the Ministries of Justice concerned
unless a Contracting Party avails itself of the option provided for in paragraph 6 of
Article 15.

2. The requested Party shall notify the requesting Party of any action taken on such
information and shall forward a copy of the record of any verdict pronounced.

3. The provisions of Article 16 shall apply to information laid under paragraph 1 of
this article.

Chapter VII — Exchange of information from judicial records

Article 22

Each Contracting Party shall inform any other Party of all criminal convictions and
subsequent measures in respect of nationals of the latter Party, entered in the judicial
records. Ministries of Justice shall communicate such information to one another at
least once a year. Where the person concerned is considered a national of two or
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more other Contracting Parties, the information shall be given to each of these Parties,
unless the person is a national of the Party in the territory of which he was convicted.

Chapter VIII — Final provisions

Article 23

1. Any Contracting Party may, when signing this Convention or when depositing its
instrument of ratification or accession, make a reservation in respect of any provision
or provisions of the Convention.

2. Any Contracting Party which has made a reservation shall withdraw it as soon as
circumstances permit. Such withdrawal shall be made by notification to the Secretary
General of the Council of Europe.

3. A Contracting Party which has made a reservation in respect of a provision of the
Convention may not claim application of the said provision by another Party save in
so far as it has itself accepted the provision.

Article 24

A Contracting Party may, when signing the Convention or depositing its instrument
of ratification or accession, by a declaration addressed to the Secretary General of
the Council of Europe, define what authorities it will, for the purpose of the Conven-
tion, deem judicial authorities.

Article 25

1. This Convention shall apply to the metropolitan territories of the Contracting
Parties.

2.Inrespect of France, it shall also apply to Algeria and to the overseas Departments,
and, in respect of Italy, it shall also apply to the territory of Somaliland under Italian
administration.

3. The Federal Republic of Germany may extend the application of this Convention
to the Land of Berlin by notice addressed to the Secretary General of the Council of
Europe.

4. In respect of the Kingdom of the Netherlands, the Convention shall apply to its
European territory. The Netherlands may extend the application of this Convention
to the Netherlands Antilles, Surinam and Netherlands New Guinea by notice addressed
to the Secretary General of the Council of Europe.

5. By direct arrangement between two or more Contracting Parties and subject to
the conditions laid down in the arrangement, the application of this Convention may
be extended to any territory, other than the territories mentioned in paragraphs 1,
2, 3 and 4 of this article, of one of these Parties, for the international relations of
which any such Party is responsible.

Article 26
1. Subject to the provisions of Article 15, paragraph 7, and Article 16, paragraph 3,
this Convention shall, in respect of those countries to which it applies, supersede the

provisions of any treaties, conventions or bilateral agreements governing mutual
assistance in criminal matters between any two Contracting Parties.
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2. This Convention shall not affect obligations incurred under the terms of any other
bilateral or multilateral international convention which contains or may contain
clauses governing specific aspects of mutual assistance in a given field.

3. The Contracting Parties may conclude between themselves bilateral or multilat-
eral agreements on mutual assistance in criminal matters only in order to supplement
the provisions of this Convention or to facilitate the application of the principles
contained therein.

4. Where, as between two or more Contracting Parties, mutual assistance in criminal
matters is practised on the basis of uniform legislation or of a special system providing
for the reciprocal application in their respective territories of measures of mutual
assistance, these Parties shall, notwithstanding the provisions of this Convention, be
free to regulate their mutual relations in this field exclusively in accordance with such
legislation or system. Contracting Parties which, in accordance with this paragraph,
exclude as between themselves the application of this Convention shall notify the
Secretary General of the Council of Europe accordingly.

Article 27

1. This Convention shall be open to signature by the members of the Council of
Europe. It shall be ratified. The instruments of ratification shall be deposited with
the Secretary General of the Council.

2. The Convention shall come into force 90 days after the date of deposit of the
third instrument of ratification.

3. As regards any signatory ratifying subsequently the Convention shall come into
force 90 days after the date of the deposit of its instrument of ratification.

Article 28

1. The Committee of Ministers of the Council of Europe may invite any State not a
member of the Council to accede to this Convention, provided that the resolution
containing such invitation obtains the unanimous agreement of the members of the
Council who have ratified the Convention.

2. Accession shall be by deposit with the Secretary General of the Council of an
instrument of accession which shall take effect 90 days after the date of its deposit.

Article 29

Any Contracting Party may denounce this Convention in so far as it is concerned by
giving notice to the Secretary General of the Council of Europe. Denunciation shall
take effect six months after the date when the Secretary General of the Council
received such notification.

Article 30

The Secretary General of the Council of Europe shall notify the members of the
Council and the government of any State which has acceded to this Convention of:

a) the names of the signatories and the deposit of any instrument of ratification
or accession;

b) the date of entry into force of this Convention;
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c) any notification received in accordance with the provisions of Article 5 —
paragraph 1, Article 7 — paragraph 3, Article 15 — paragraph 6, Article 16
— paragraph 2, Article 24, Article 25 — paragraphs 3 and 4, Article 26 —
paragraph 4;

d) any reservation made in accordance with Article 23, paragraph 1;
e) the withdrawal of any reservation in accordance with Article 23, paragraph 2;

f) any notification of denunciation received in accordance with the provisions of
Article 29 and the date on which such denunciation will take effect.

In witness whereof the undersigned, being duly authorised thereto, have signed
this Convention.

Done at Strasbourg, this 20th day of April 1959, in English and French, both texts
being equally authoritative, in a single copy which shall remain deposited in the
archives of the Council of Europe. The Secretary General of the Council of Europe
shall transmit certified copies to the signatory and acceding governments.

PART 2

Text orF FirsT AbbpiTionaL ProTocoL To 1959 CoNVENTION

The member States of the Council of Europe, signatory to this Protocol,

Desirous of facilitating the application of the European Convention on Mutual
Assistance in Criminal Matters opened for signature in Strasbourg on 20th April 1959
(hereinafter referred to as "the Convention") in the field of fiscal offences;

Consideringitalso desirable to supplement the Conventionin certain other respects,

Have agreed as follows:

Chapter |

Article 1

The Contracting Parties shall not exercise the right provided for in Article 2.a of the
Convention to refuse assistance solely on the ground that the request concerns an
offence which the requested Party considers a fiscal offence.

Article 2

1. In the case where a Contracting Party has made the execution of letters rogatory
for search or seizure of property dependent on the condition that the offence moti-
vating the letters rogatory is punishable under both the law of the requesting Party
and the law of the requested Party, this condition shall be fulfilled, as regards fiscal
offences, if the offence is punishable under the law of the requesting Party and
corresponds to an offence of the same nature under the law of the requested Party.

2. The request may not be refused on the ground that the law of the requested
Party does not impose the same kind of tax or duty or does not contain a tax, duty,
customs and exchange regulation of the same kind as the law of the requesting Party.

Chapter Il
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Article 3
The Convention shall also apply to:

a) the service of documents concerning the enforcement of a sentence, the
recovery of a fine or the payment of costs of proceedings;

b) measures relating to the suspension of pronouncement of a sentence or of its
enforcement, to conditional release, to deferment of the commencement of
the enforcement of a sentence or to the interruption of such enforcement.

Chapter Il

Article 4

Article 22 of the Convention shall be supplemented by the following text, the original
Article 22 of the Convention becoming paragraph 1 and the below-mentioned provi-
sions becoming paragraph 2:

"2 Furthermore, any Contracting Party which has supplied the above-mentioned
information shall communicate to the Party concerned, on the latter's request
in individual cases, a copy of the convictions and measures in question as
well as any other information relevant thereto in order to enable it to
consider whether they necessitate any measures at national level. This
communication shall take place between the Ministries of Justice concerned."

Chapter IV

Article 5

1. This Protocol shall be open to signature by the member States of the Council of
Europe which have signed the Convention. It shall be subject to ratification, acceptance
or approval. Instruments of ratification, acceptance or approval shall be deposited
with the Secretary General of the Council of Europe.

2. The Protocol shall enter into force 90 days after the date of the deposit of the
third instrument of ratification, acceptance or approval.

3. In respect of a signatory State ratifying, accepting or approving subsequently,
the Protocol shall enter into force 90 days after the date of the deposit of its instru-
ment of ratification, acceptance or approval.

4. A member State of the Council of Europe may not ratify, accept or approve this
Protocol without having, simultaneously or previously, ratified the Convention.
Article 6

1. Any State which has acceded to the Convention may accede to this Protocol after
the Protocol has entered into force.

2. Such accession shall be effected by depositing with the Secretary General of the
Council of Europe an instrument of accession which shall take effect 90 days after
the date of its deposit.

Article 7
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1. Any State may, at the time of signature or when depositing its instrument of
ratification, acceptance, approval or accession, specify the territory or territories to
which this Protocol shall apply.

2. Any State may, when depositingitsinstrument of ratification, acceptance, approval
or accession or at any later date, by declaration addressed to the Secretary General
of the Council of Europe, extend this Protocol to any other territory or territories
specified in the declaration and for whose international relations it is responsible or
on whose behalf it is authorised to give undertakings.

3. Any declaration made in pursuance of the preceding paragraph may, in respect
of any territory mentionedin such declaration, be withdrawn by means of a notification
addressed to the Secretary General of the Council of Europe. Such withdrawal shall
take effect six months after the date of receipt by the Secretary General of the
Council of Europe of the notification.

Article 8

1. Reservations made by a Contracting Party to a provision of the Convention shall
be applicable also to this Protocol, unless that Party otherwise declares at the time
of signature or when depositing its instrument of ratification, acceptance, approval
or accession. The same shall apply to the declarations made by virtue of Article 24 of
the Convention.

2. Any State may, at the time of signature or when depositing its instrument of
ratification, acceptance, approval or accession, declare that it reserves the right:

a) not to accept Chapter I, or to accept it only in respect of certain offences or
certain categories of the offences referred to in Article I, or not to comply
with letters rogatory for search or seizure of property in respect of fiscal
offences;

b) not to accept Chapter II;
c) not to accept Chapter IlI.

3. Any Contracting Party may withdraw a declaration it has made in accordance
with the foregoing paragraph by means of a declaration addressed to the Secretary
General of the Council of Europe which shall become effective as from the date of its
receipt.

4. A Contracting Party which has applied to this Protocol a reservation made in
respect of a provision of the Convention or which has made a reservation in respect
of a provision of this Protocol may not claim the application of that provision by
another Contracting Party; it may, however, if its reservation is partial or conditional
claim the application of that provision in so far as it has itself accepted it.

5. No other reservation may be made to the provisions of this Protocol.
Article 9
The provisions of this Protocol are without prejudice to more extensive regulations

in bilateral or multilateral agreements concluded between Contracting Parties in
application of Article 26, paragraph 3, of the Convention.

Article 10
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The European Committee on Crime Problems of the Council of Europe shall be kept
informed regarding the application of this Protocol and shall do whatever is needful
to facilitate a friendly settlement of any difficulty which may arise out of its execution.

Article 11

1. Any Contracting Party may, in so far as it is concerned, denounce this Protocol
by means of a notification addressed to the Secretary General of the Council of Europe.

2. Such denunciation shall take effect six months after the date of receipt by the
Secretary General of such notification.

3. Denunciation of the Convention entails automatically denunciation of this
Protocol.

Article 12

The Secretary General of the Council of Europe shall notify the member States of
the Council and any State which has acceded to the Convention of:

a) any signature of this Protocol;
b) any deposit of an instrument of ratification, acceptance, approval or accession;

c) any date of entry into force of this Protocol in accordance with Articles 5 and
6;

d) any declaration received in pursuance of the provisions of paragraphs 2 and 3
of Article 7;

e) any declaration received in pursuance of the provisions of paragraph 1 of
Article 8;

f) any reservation made in pursuance of the provisions of paragraph 2 of Article
8;

g) the withdrawal of any reservation carried out in pursuance of the provisions
of paragraph 3 of Article 8;

h) any notification received in pursuance of the provisions of Article 11 and the
date on which denunciation takes effect.

In witness whereof the undersigned, being duly authorised thereto, have signed
this Protocol.

Done at Strasbourg, this 17th day of March 1978, in English and in French, both
texts being equally authoritative, in a single copy which shall remain deposited in the

archives of the Council of Europe. The Secretary General of the Council of Europe
shall transmit certified copies to each of the signatory and acceding States.

SCHEDULE 9

TexTt oF Second ADDITIONAL ProTocoL 7o 1959 CONVENTION

The member States of the Council of Europe, signatory to this Protocol,
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Having regard to their undertakings under the Statute of the Council of Europe;

Desirous of further contributing to safeguard human rights, uphold the rule of law
and support the democratic fabric of society;

Considering it desirable to that effect to strengthen their individual and collective
ability to respond to crime;

Decided to improve on and supplement in certain aspects the European Convention
on Mutual Assistance in Criminal Matters done at Strasbourg on 20 April 1959 (here-
inafter referred to as “the Convention”), as well as the Additional Protocol thereto,
done at Strasbourg on 17 March 1978;

Taking into consideration the Convention for the Protection of Human Rights and
Fundamental Freedoms, done at Rome on 4 November 1950, as well as the Convention
for the Protection of Individuals with regard to Automatic Processing of Personal
Data, done at Strasbourg on 28 January 1981,

Have agreed as follows:
Chapter |
Article 1 — Scope
Article 1 of the Convention shall be replaced by the following provisions:

“1 The Parties undertake promptly to afford each other, in accordance with the
provisions of this Convention, the widest measure of mutual assistance in
proceedings in respect of offences the punishment of which, at the time of
the request for assistance, falls within the jurisdiction of the judicial
authorities of the requesting Party.

2 This Convention does not apply to arrests, the enforcement of verdicts or offences
under military law which are not offences under ordinary criminal law.

3 Mutual assistance may also be afforded in proceedings brought by the administra-
tive authorities in respect of acts which are punishable under the national law of the
requesting or the requested Party by virtue of being infringements of the rules of
law, where the decision may give rise to proceedings before a court having jurisdiction
in particular in criminal matters.

4 Mutual assistance shall not be refused solely on the grounds that it relates to acts
for which a legal person may be held liable in the requesting Party.”

Article 2 — Presence of officials of the requesting Party

Article 4 of the Convention shall be supplemented by the following text, the original
Article 4 of the Convention becoming paragraph 1 and the provisions below becoming
paragraph 2:

“2 Requests for the presence of such officials or interested persons should not
berefused where that presenceislikely to render the execution of the request
for assistance more responsive to the needs of the requesting Party and,
therefore, likely to avoid the need for supplementary requests for assistance.”

Article 3 — Temporary transfer of detained persons to the territory of the
requesting Party

Article 11 of the Convention shall be replaced by the following provisions:

“1 A person in custody whose personal appearance for evidentiary purposes other
than for standing trial is applied for by the requesting Party shall be
temporarily transferred to its territory, provided that he or she shall be sent
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back within the period stipulated by the requested Party and subject to the
provisions of Article 12 of this Convention, in so far as these are applicable.

Transfer may be refused if:
a the person in custody does not consent;

b his or her presence is necessary at criminal proceedings pending in the
territory of the requested Party;

c transfer is liable to prolong his or her detention, or

d there are other overriding grounds for not transferring him or her to the
territory of the requesting Party.

2 Subject to the provisions of Article 2 of this Convention, in a case coming within
paragraph 1, transit of the person in custody through the territory of a third
Party, shall be granted on application, accompanied by all necessary docu-
ments, addressed by the Ministry of Justice of the requesting Party to the
Ministry of Justice of the Party through whose territory transit is requested.
A Party may refuse to grant transit to its own nationals.

3 The transferred person shall remain in custody in the territory of the requesting
Party and, where applicable, in the territory of the Party through which
transitis requested, unless the Party from whom transfer is requested applies
for his or her release.”

Article 4 — Channels of communication
Article 15 of the Convention shall be replaced by the following provisions:

“1 Requests for mutual assistance, as well as spontaneous information, shall be
addressed in writing by the Ministry of Justice of the requesting Party to the
Ministry of Justice of the requested Party and shall be returned through the
same channels. However, they may be forwarded directly by the judicial
authorities of the requesting Party to the judicial authorities of the
requested Party and returned through the same channels.

2 Applications as referred to in Article 11 of this Convention and Article 13 of the
Second Additional Protocol to this Convention shall in all cases be addressed
by the Ministry of Justice of the requesting Party to the Ministry of Justice
of the requested Party and shall be returned through the same channels.

3 Requests for mutual assistance concerning proceedings as mentioned in para-
graph 3 of Article 1 of this Convention may also be forwarded directly by the
administrative or judicial authorities of the requesting Party to the adminis-
trative or judicial authorities of the requested Party, as the case may be, and
returned through the same channels.

4 Requests for mutual assistance made under Articles 18 and 19 of the Second
Additional Protocol to this Convention may also be forwarded directly by the
competent authorities of the requesting Party to the competent authorities
of the requested Party.

5 Requests provided for in paragraph 1 of Article 13 of this Convention may be
addressed directly by the judicial authorities concerned to the appropriate
authorities of the requested Party, and the replies may be returned directly
by those authorities. Requests provided for in paragraph 2 of Article 13 of
this Convention shall be addressed by the Ministry of Justice of the requesting
Party to the Ministry of Justice of the requested Party.
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6 Requests for copies of convictions and measures as referred to in Article 4 of
the Additional Protocol to the Convention may be made directly to the
competent authorities. Any Contracting State may, at any time, by a declara-
tion addressed to the Secretary General of the Council of Europe, define
what authorities it will, for the purpose of this paragraph, deem competent
authorities.

7 In urgent cases, where direct transmission is permitted under this Convention,
it may take place through the International Criminal Police Organisation
(Interpol).

8 Any Party may, at any time, by a declaration addressed to the Secretary General
of the Council of Europe, reserve the right to make the execution of requests,
or specified requests, for mutual assistance dependent on one or more of
the following conditions:

a that a copy of the request be forwarded to the central authority designated
in that declaration;

b that requests, except urgent requests, be forwarded to the central
authority designated in that declaration;

c that, in case of direct transmission for reasons of urgency, a copy shall be
transmitted at the same time to its Ministry of Justice;

d that some or all requests for assistance shall be sent to it through channels
other than those provided for in this article.

9 Requests for mutual assistance and any other communications under this
Convention orits Protocols may be forwarded through any electronic or other
means of telecommunication provided that the requesting Party is prepared,
upon request, to produce at any time a written record of it and the original.
However, any Contracting State, may by a declaration addressed at any time
to the Secretary General of the Council of Europe, establish the conditions
under which it shall be willing to accept and execute requests received by
electronic or other means of telecommunication.

10 The provisions of this article are without prejudice to those of bilateral
agreements or arrangements in force between Parties which provide for the
direct transmission of requests for assistance between their respective
authorities.”

Article 5 — Costs
Article 20 of the Convention shall be replaced by the following provisions:

“1 Parties shall not claim from each other the refund of any costs resulting from
the application of this Convention or its Protocols, except:

a costs incurred by the attendance of experts in the territory of the
requested Party;

b costs incurred by the transfer of a person in custody carried out under
Articles 13 or 14 of the Second Additional Protocol to this Convention, or
Article 11 of this Convention;

c costs of a substantial or extraordinary nature.

2 However, the cost of establishing a video or telephone link, costs related to the
servicing of avideo or telephonelinkinthe requested Party, the remuneration
of interpreters provided by it and allowances to witnesses and their travelling
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expenses in the requested Party shall be refunded by the requesting Party
to the requested Party, unless the Parties agree otherwise.

3 Parties shall consult with each other with a view to making arrangements for
the payment of costs claimable under paragraph 1.c above.

4 The provisions of this article shall apply without prejudice to the provisions of
Article 10, paragraph 3, of this Convention.”

Article 6 — Judicial authorities
Article 24 of the Convention shall be replaced by the following provisions:

“Any State shall at the time of signature or when depositing its instrument of
ratification, acceptance, approval or accession, by means of a declaration
addressed to the Secretary General of the Council of Europe, define what
authorities it will, for the purpose of the Convention, deem judicial authori-
ties. It subsequently may, at any time and in the same manner, change the
terms of its declaration.”

Chapter Il
Article 7 — Postponed execution of requests

1 The requested Party may postpone action on a request if such action would prej-
udice investigations, prosecutions or related proceedings by its authorities.

2 Before refusing or postponing assistance, the requested Party shall, where
appropriate after having consulted with the requesting Party, consider whether the
request may be granted partially or subject to such conditions as it deems necessary.

3 If the request is postponed, reasons shall be given for the postponement. The
requested Party shall also inform the requesting Party of any reasons that render
impossible the execution of the request or are likely to delay it significantly.

Article 8 — Procedure

Notwithstanding the provisions of Article 3 of the Convention, where requests
specify formalities or procedures which are necessary under the law of the requesting
Party, even if unfamiliar to the requested Party, the latter shall comply with such
requests to the extent that the action soughtis not contrary to fundamental principles
of its law, unless otherwise provided for in this Protocol.

Article 9 — Hearing by video conference

1 If a person is in one Party’s territory and has to be heard as a witness or expert
by the judicial authorities of another Party, the latter may, where it is not desirable
or possible for the person to be heard to appear in its territory in person, request
that the hearing take place by video conference, as provided for in paragraphs 2 to
7.

2 The requested Party shall agree to the hearing by video conference provided that
the use of the video conference is not contrary to fundamental principles of its law
and on condition that it has the technical means to carry out the hearing. If the
requested Party has no access to the technical means for video conferencing, such
means may be made available to it by the requesting Party by mutual agreement.

3 Requests for a hearing by video conference shall contain, in addition to the
information referred to in Article 14 of the Convention, the reason why it is not
desirable or possible for the witness or expert to attend in person, the name of the
judicial authority and of the persons who will be conducting the hearing.
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4 The judicial authority of the requested Party shall summon the person concerned
to appear in accordance with the forms laid down by its law.

5 With reference to hearing by video conference, the following rules shall apply:

a a judicial authority of the requested Party shall be present during the hearing,
where necessary assisted by an interpreter, and shall also be responsible for
ensuring both the identification of the person to be heard and respect for
the fundamental principles of the law of the requested Party. If the judicial
authority of the requested Party is of the view that during the hearing the
fundamental principles of the law of the requested Party are being infringed,
it shall immediately take the necessary measures to ensure that the hearing
continues in accordance with the said principles;

b measures for the protection of the person to be heard shall be agreed, where
necessary, between the competent authorities of the requesting and the
requested Parties;

c the hearing shall be conducted directly by, or under the direction of, the judicial
authority of the requesting Party in accordance with its own laws;

d at the request of the requesting Party or the person to be heard, the requested
Party shall ensure that the person to be heard is assisted by an interpreter,
if necessary;

e the person to be heard may claim the right not to testify which would accrue
to him or her under the law of either the requested or the requesting Party.

6 Without prejudice to any measures agreed for the protection of persons, the
judicial authority of the requested Party shall on the conclusion of the hearing draw
up minutes indicating the date and place of the hearing, the identity of the person
heard, the identities and functions of all other persons in the requested Party
participating in the hearing, any oaths taken and the technical conditions under which
the hearing took place. The document shall be forwarded by the competent authority
of the requested Party to the competent authority of the requesting Party.

7 Each Party shall take the necessary measures to ensure that, where witnesses or
experts are being heard within its territory, in accordance with this article, and refuse
to testify when under an obligation to testify or do not testify according to the truth,
its national law applies in the same way as if the hearing took place in a national
procedure.

8 Parties may at their discretion also apply the provisions of this article, where
appropriateand withtheagreementoftheircompetentjudicial authorities, to hearings
by video conference involving the accused person or the suspect. In this case, the
decision to hold the video conference, and the manner in which the video conference
shall be carried out, shall be subject to agreement between the Parties concerned,
in accordance with their national law and relevant international instruments. Hearings
involving the accused person or the suspect shall only be carried out with his or her
consent.

9 Any Contracting State may, at any time, by means of a declaration addressed to
the Secretary General of the Council of Europe, declare that it will not avail itself of
the possibility provided in paragraph 8 above of also applying the provisions of this
article to hearings by video conference involving the accused person or the suspect.

Article 10 — Hearing by telephone conference

1 If a person is in one Party's territory and has to be heard as a witness or expert
by judicial authorities of another Party, the latter may, where its national law so
provides, request the assistance of the former Party to enable the hearing to take
place by telephone conference, as provided for in paragraphs 2 to 6.
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2 A hearing may be conducted by telephone conference only if the witness or expert
agrees that the hearing take place by that method.

3 The requested Party shall agree to the hearing by telephone conference where
this is not contrary to fundamental principles of its law.

4 A request for a hearing by telephone conference shall contain, in addition to the
information referred to in Article 14 of the Convention, the name of the judicial
authority and of the persons who will be conducting the hearing and an indication
that the witness or expert is willing to take partin a hearing by telephone conference.

5 The practical arrangements regarding the hearing shall be agreed between the
Parties concerned. When agreeing such arrangements, the requested Party shall
undertake to:

a notify the witness or expert concerned of the time and the venue of the hearing;
b ensure the identification of the witness or expert;
c verify that the witness or expert agrees to the hearing by telephone conference.

6 The requested Party may make its agreement subject, fully or in part, to the
relevant provisions of Article 9, paragraphs 5 and 7.

Article 11 — Spontaneous information

1 Without prejudice to their own investigations or proceedings, the competent
authorities of a Party may, without prior request, forward to the competent authorities
of another Party information obtained within the framework of their own investiga-
tions, when they consider that the disclosure of such information might assist the
receiving Party in initiating or carrying out investigations or proceedings, or might
lead to a request by that Party under the Convention or its Protocols.

2 The providing Party may, pursuant to its national law, impose conditions on the
use of such information by the receiving Party.

3 The receiving Party shall be bound by those conditions.

4 However, any Contracting State may, at any time, by means of a declaration
addressed to the Secretary General of the Council of Europe, declare that it reserves
the right not to be bound by the conditions imposed by the providing Party under
paragraph 2 above, unless it receives prior notice of the nature of the information to
be provided and agrees to its transmission.

Article 12 — Restitution

1 At the request of the requesting Party and without prejudice to the rights of bona
fide third parties, the requested Party may place articles obtained by criminal means
at the disposal of the requesting Party with a view to their return to their rightful
owners.

2 In applying Articles 3 and 6 of the Convention, the requested Party may waive the
return of articles either before or after handing them over to the requesting Party if
the restitution of such articles to the rightful owner may be facilitated thereby. The
rights of bona fide third parties shall not be affected.

3 In the event of a waiver before handing over the articles to the requesting Party,
the requested Party shall exercise no security right or other right of recourse under
tax or customs legislation in respect of these articles.

4 A waiver as referred to in paragraph 2 shall be without prejudice to the right of
the requested Party to collect taxes or duties from the rightful owner.
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Article 13 — Temporary transfer of detained persons to the requested Party

1 Where there is agreement between the competent authorities of the Parties
concerned, a Party which has requested an investigation for which the presence of a
person held in custody on its own territory is required may temporarily transfer that
person to the territory of the Party in which the investigation is to take place.

2 The agreement shall cover the arrangements for the temporary transfer of the
person and the date by which the person must be returned to the territory of the
requesting Party.

3 Where consent to the transfer is required from the person concerned, a statement
of consent or a copy thereof shall be provided promptly to the requested Party.

4 The transferred person shall remain in custody in the territory of the requested
Party and, where applicable, in the territory of the Party through which transit is
requested, unless the Party from which the person was transferred applies for his or
her release.

5 The period of custody in the territory of the requested Party shall be deducted
from the period of detention which the person concerned is or will be obliged to
undergo in the territory of the requesting Party.

6 The provisions of Article 11, paragraph 2, and Article 12 of the Convention shall
apply mutatis mutandis.

7 Any Contracting State may at any time, by means of a declaration addressed to
the Secretary General of the Council of Europe, declare that before an agreement is
reached under paragraph 1 of this article, the consent referred to in paragraph 3 of
this article will be required, or will be required under certain conditions indicated in
the declaration.

Article 14 — Personal appearance of transferred sentenced persons

The provisions of Articles 11 and 12 of the Convention shall apply mutatis mutandis
also to persons who are in custody in the requested Party, pursuant to having been
transferred in order to serve a sentence passed in the requesting Party, where their
personal appearance for purposes of review of the judgement is applied for by the
requesting Party.

Article 15 — Language of procedural documents and judicial decisions to be
served

1 The provisions of this article shall apply to any request for service under Article
7 of the Convention or Article 3 of the Additional Protocol thereto.

2 Procedural documents and judicial decisions shall in all cases be transmitted in
the language, or the languages, in which they were issued.

3 Notwithstanding the provisions of Article 16 of the Convention, if the authority
thatissued the papers knows or has reasons to believe that the addressee understands
only some other language, the papers, or at least the most important passages
thereof, shall be accompanied by a translation into that other language.

4 Notwithstanding the provisions of Article 16 of the Convention, procedural
documents and judicial decisions shall, for the benefit of the authorities of the
requested Party, be accompanied by a short summary of their contents translated
into the language, or one of the languages, of that Party.

Article 16 — Service by post
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1 The competent judicial authorities of any Party may directly address, by post,
procedural documents and judicial decisions, to persons who are in the territory of
any other Party.

2 Procedural documents and judicial decisions shall be accompanied by a report
stating that the addressee may obtain information from the authority identified in
the report, regarding his or her rights and obligations concerning the service of the
papers. The provisions of paragraph 3 of Article 15 above shall apply to that report.

3 The provisions of Articles 8, 9 and 12 of the Convention shall apply mutatis
mutandis to service by post.

4 The provisions of paragraphs 1, 2 and 3 of Article 15 above shall also apply to
service by post.

Article 17 — Cross-border observations

1 Police officers of one of the Parties who, within the framework of a criminal
investigation, are keeping under observationin their country a personwhois presumed
to have taken part in a criminal offence to which extradition may apply, or a person
who it is strongly believed will lead to the identification or location of the above-
mentioned person, shall be authorised to continue their observation in the territory
of another Party where the latter has authorised cross-border observation in response
to a request for assistance which has previously been submitted. Conditions may be
attached to the authorisation.

On request, the observation will be entrusted to officers of the Party in whose
territory it is carried out.

The request for assistance referred to in the first sub-paragraph must be sent to
an authority designated by each Party and having jurisdiction to grant or to forward
the requested authorisation.

2 Where, for particularly urgent reasons, prior authorisation of the other Party
cannot be requested, the officers conducting the observation within the framework
of a criminal investigation shall be authorised to continue beyond the border the
observation of a person presumed to have committed offences listed in paragraph 6,
provided that the following conditions are met:

a the authorities of the Party designated under paragraph 4, in whose territory
the observation is to be continued, must be notified immediately, during the
observation, that the border has been crossed;

b a request for assistance submitted in accordance with paragraph 1 and outlining
the grounds for crossing the border without prior authorisation shall be
submitted without delay.

Observation shall cease as soon as the Party in whose territory it is taking place so
requests, following the notification referred to in a. or the request referred to in b.
or where authorisation has not been obtained within five hours of the border being
crossed.

3 The observation referred to in paragraphs 1 and 2 shall be carried out only under
the following general conditions:

a The officers conducting the observation must comply with the provisions of this
article and with the law of the Party in whose territory they are operating;
they must obey the instructions of the local responsible authorities.

b Except in the situations provided for in paragraph 2, the officers shall, during
the observation, carry a document certifying that authorisation has been
granted.
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c The officers conducting the observation must be able at all times to provide
proof that they are acting in an official capacity.

d The officers conducting the observation may carry their service weapons during
the observation, save where specifically otherwise decided by the requested
Party; their use shall be prohibited save in cases of legitimate self-defence.

e Entry into private homes and places not accessible to the public shall be
prohibited.

f The officers conducting the observation may neither stop and question, nor
arrest, the person under observation.

g All operations shall be the subject of a report to the authorities of the Party in
whose territory they took place; the officers conducting the observation may
be required to appear in person.

h The authorities of the Party from which the observing officers have come shall,
when requested by the authorities of the Party in whose territory the
observation took place, assist the enquiry subsequent to the operation in
which they took part, including legal proceedings.

4 Parties shall at the time of signature or when depositing their instrument of rati-
fication, acceptance, approval or accession, by means of a declaration addressed to
the Secretary General of the Council of Europe, indicate both the officers and
authorities that they designate for the purposes of paragraphs 1 and 2 of this article.
They subsequently may, at any time and in the same manner, change the terms of
their declaration.

5 The Parties may, at bilateral level, extend the scope of this article and adopt
additional measures in implementation thereof.

6 The observation referred to in paragraph 2 may take place only for one of the
following criminal offences:

— assassination;

— murder;

— rape;

— arson;

— counterfeiting;

— armed robbery and receiving of stolen goods;
— extortion;

— kidnapping and hostage taking;

— traffic in human beings;

— illicit traffic in narcotic drugs and psychotropic substances;
— breach of the laws on arms and explosives;
— use of explosives;

— illicit carriage of toxic and dangerous waste;
— smuggling of aliens;

— sexual abuse of children.

Article 18 — Controlled delivery

1 Each Party undertakes to ensure that, at the request of another Party, controlled
deliveries may be permitted on its territory in the framework of criminal investigations
into extraditable offences.

2 The decision to carry out controlled deliveries shall be taken in each individual
case by the competent authorities of the requested Party, with due regard to the
national law of that Party.

279



Sch. 9 [No. 7.] Criminal Justice (Mutual Assis- [2008.]
tance) Act 2008

3 Controlled deliveries shall take place in accordance with the procedures of the
requested Party. Competence to act, direct and control operations shall lie with the
competent authorities of that Party.

4 Parties shall at the time of signature or when depositing their instrument of rati-
fication, acceptance, approval or accession, by means of a declaration addressed to
the Secretary General of the Council of Europe, indicate the authorities that are
competent for the purposes of this article. They subsequently may, at any time and
in the same manner, change the terms of their declaration.

Article 19 — Covert investigations

1 The requesting and the requested Parties may agree to assist one another in the
conduct of investigations into crime by officers acting under covert or false identity
(covert investigations).

2 The decision on the request is taken in each individual case by the competent
authorities of the requested Party with due regard to its national law and procedures.
The duration of the covert investigation, the detailed conditions, and the legal status
of the officers concerned during covert investigations shall be agreed between the
Parties with due regard to their national law and procedures.

3 Covert investigations shall take place in accordance with the national law and
procedures of the Party on the territory of which the covert investigation takes place.
The Partiesinvolved shall co-operate to ensure thatthe covertinvestigationis prepared
and supervised and to make arrangements for the security of the officers acting under
covert or false identity.

4 Parties shall at the time of signature or when depositing their instrument of rati-
fication, acceptance, approval or accession, by means of a declaration addressed to
the Secretary General of the Council of Europe, indicate the authorities that are
competent for the purposes of paragraph 2 of this article. They subsequently may,
at any time and in the same manner, change the terms of their declaration.

Article 20 — Joint investigation teams

1 By mutual agreement, the competent authorities of two or more Parties may set
up a joint investigation team for a specific purpose and a limited period, which may
be extended by mutual consent, to carry out criminal investigations in one or more
of the Parties setting up the team. The composition of the team shall be set out in
the agreement.

A joint investigation team may, in particular, be set up where:

a a Party’s investigations into criminal offences require difficult and demanding
investigations having links with other Parties;

b a number of Parties are conducting investigations into criminal offences in which
the circumstances of the case necessitate co-ordinated, concerted action in
the Parties involved.

A request for the setting up of a joint investigation team may be made by any of
the Parties concerned. The team shall be set up in one of the Parties in which the
investigations are expected to be carried out.

2 In addition to the information referred to in the relevant provisions of Article 14
of the Convention, requests for the setting up of a joint investigation team shall
include proposals for the composition of the team.

3 A joint investigation team shall operate in the territory of the Parties setting up
the team under the following general conditions:
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a the leader of the team shall be a representative of the competent authority
participating in criminal investigations from the Party in which the team
operates. The leader of the team shall act within the limits of his or her
competence under national law;

b the team shall carry out its operations in accordance with the law of the Party
in which it operates. The members and seconded members of the team shall
carry out their tasks under the leadership of the person referred to in sub-
paragraph a, taking into account the conditions set by their own authorities
in the agreement on setting up the team;

¢ the Party in which the team operates shall make the necessary organisational
arrangements for it to do so.

4 In this article, members of the joint investigation team from the Party in which
the team operates are referred to as "members", while members from Parties other
than the Party in which the team operates are referred to as "seconded members".

5 Seconded members of the joint investigation team shall be entitled to be present
when investigative measures are taken in the Party of operation. However, the leader
of the team may, for particular reasons, in accordance with the law of the Party where
the team operates, decide otherwise.

6 Seconded members of the joint investigation team may, in accordance with the
law of the Party where the team operates, be entrusted by the leader of the team
with the task of taking certain investigative measures where this has been approved
by the competent authorities of the Party of operation and the seconding Party.

7 Where the joint investigation team needs investigative measures to be taken in
one of the Parties setting up the team, members seconded to the team by that Party
may request their own competent authorities to take those measures. Those measures
shall be considered in that Party under the conditions which would apply if they were
requested in a national investigation.

8 Where the joint investigation team needs assistance from a Party other than those
which have set up the team, or from a third State, the request for assistance may be
made by the competent authorities of the State of operation to the competent
authorities of the other State concerned in accordance with the relevant instruments
or arrangements.

9 A seconded member of the joint investigation team may, in accordance with his
or her national law and within the limits of his or her competence, provide the team
with information available in the Party which has seconded him or her for the purpose
of the criminal investigations conducted by the team.

10 Information lawfully obtained by a member or seconded member while part of
ajointinvestigationteam whichisnototherwise available tothe competentauthorities
of the Parties concerned may be used for the following purposes:

a for the purposes for which the team has been set up;

b subjecttothe prior consent of the Party where the information became available,
for detecting, investigating and prosecuting other criminal offences. Such
consent may be withheld only in cases where such use would endanger
criminal investigations in the Party concerned or in respect of which that
Party could refuse mutual assistance;

¢ for preventing an immediate and serious threat to public security, and without
prejudice to sub-paragraph b. if subsequently a criminal investigation is
opened;
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d for other purposes to the extent that this is agreed between Parties setting up
the team.

11 This article shall be without prejudice to any other existing provisions or
arrangements on the setting up or operation of joint investigation teams.

12 To the extent that the laws of the Parties concerned or the provisions of any
legal instrument applicable between them permit, arrangements may be agreed for
persons other than representatives of the competent authorities of the Parties setting
up the joint investigation team to take part in the activities of the team. The rights
conferred upon the members or seconded members of the team by virtue of this
article shall not apply to these persons unless the agreement expressly states other-
wise.

Article 21 — Criminal liability regarding officials

During the operations referred to in Articles 17, 18, 19 or 20, unless otherwise
agreed upon by the Parties concerned, officials from a Party other than the Party of
operation shall be regarded as officials of the Party of operation with respect to
offences committed against them or by them.

Article 22 — Civil liability regarding officials

1 Where, in accordance with Articles 17, 18, 19 or 20, officials of a Party are oper-
ating in another Party, the first Party shall be liable for any damage caused by them
during their operations, in accordance with the law of the Party in whose territory
they are operating.

2 The Party in whose territory the damage referred to in paragraph 1 was caused
shall make good such damage under the conditions applicable to damage caused by
its own officials.

3 The Party whose officials have caused damage to any person in the territory of
another Party shall reimburse the latter in full any sums it has paid to the victims or
persons entitled on their behalf.

4 Without prejudice to the exercise of its rights vis-a-vis third parties and with the
exception of paragraph 3, each Party shall refrainin the case provided for in paragraph
1 from requesting reimbursement of damages it has sustained from another Party.

5 The provisions of this article shall apply subject to the proviso that the Parties
did not agree otherwise.

Article 23 — Protection of witnesses

Where a Party requests assistance under the Convention or one of its Protocols in
respect of a witness at risk of intimidation or in need of protection, the competent
authorities of the requesting and requested Parties shall endeavour to agree on
measures for the protection of the person concerned, in accordance with their
national law.

Article 24 — Provisional measures

1 At the request of the requesting Party, the requested Party, in accordance with
its national law, may take provisional measures for the purpose of preserving evidence,
maintaining an existing situation or protecting endangered legal interests.

2 The requested Party may grant the request partially or subject to conditions, in
particular time limitation.

Article 25 — Confidentiality
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The requesting Party may require that the requested Party keep confidential the
fact and substance of the request, except to the extent necessary to execute the
request. If the requested Party cannot comply with the requirement of confidentiality,
it shall promptly inform the requesting Party.

Article 26 — Data protection

1 Personal data transferred from one Party to another as a result of the execution
of a request made under the Convention or any of its Protocols, may be used by the
Party to which such data have been transferred, only:

a for the purpose of proceedings to which the Convention or any of its Protocols
apply;

b for other judicial and administrative proceedings directly related to the
proceedings mentioned under (a);

c for preventing an immediate and serious threat to public security.

2 Such data may however be used for any other purpose if prior consent to that
effect is given by either the Party from which the data had been transferred, or the
data subject.

3 Any Party may refuse to transfer personal data obtained as a result of the execution
of a request made under the Convention or any of its Protocols where

— such data is protected under its national legislation, and

— the Party to which the data should be transferred is not bound by the
Convention for the Protection of Individuals with regard to Automatic
Processing of Personal Data, done at Strasbourg on 28 January 1981, unless
the latter Party undertakes to afford such protection to the data as is required
by the former Party.

4 Any Party that transfers personal data obtained as a result of the execution of a
request made under the Convention or any of its Protocols may require the Party to
which the data have been transferred to give information on the use made with such
data.

5 Any Party may, by a declaration addressed to the Secretary General of the Council
of Europe, require that, within the framework of procedures for which it could have
refused or limited the transmission or the use of personal data in accordance with
the provisions of the Convention or one of its Protocols, personal data transmitted
to another Party not be used by the latter for the purposes of paragraph 1 unless
with its previous consent.

Article 27 — Administrative authorities

Parties may at any time, by means of a declaration addressed to the Secretary
General of the Council of Europe, define what authorities they will deem administrative
authorities for the purposes of Article 1, paragraph 3, of the Convention.

Article 28 — Relations with other treaties

The provisions of this Protocol are without prejudice to more extensive regulations
in bilateral or multilateral agreements concluded between Parties in application of
Article 26, paragraph 3, of the Convention.

Article 29 — Friendly settlement

The European Committee on Crime Problems shall be kept informed regarding the
interpretation and application of the Convention and its Protocols, and shall do
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whatever is necessary to facilitate a friendly settlement of any difficulty which may
arise out of their application.

Chapter Il
Article 30 — Signature and entry into force

1 This Protocol shall be open for signature by the member States of the Council of
Europe which are a Party to or have signed the Convention. It shall be subject to
ratification, acceptance or approval. A signatory may not ratify, accept or approve
this Protocol unless it has previously or simultaneously ratified, accepted or approved
the Convention. Instruments of ratification, acceptance or approval shall be deposited
with the Secretary General of the Council of Europe.

2 This Protocol shall enter into force on the first day of the month following the
expiration of a period of three months after the deposit of the third instrument of
ratification, acceptance or approval.

3 In respect of any signatory State which subsequently deposits its instrument of
ratification, acceptance or approval, the Protocol shall enter into force on the first
day of the month following the expiration of a period of three months after the date
of deposit.

Article 31 — Accession

1 Any non-member State, which has acceded to the Convention, may accede to this
Protocol after it has entered into force.

2 Such accession shall be effected by depositing with the Secretary General of the
Council of Europe an instrument of accession.

3 In respect of any acceding State, the Protocol shall enter into force on the first
day of the month following the expiration of a period of three months after the date
of the deposit of the instrument of accession.

Article 32 — Territorial application

1 Any State may at the time of signature or when depositing its instrument of rati-
fication, acceptance, approval or accession, specify the territory or territories to
which this Protocol shall apply.

2 Any State may, at any later date, by declaration addressed to the Secretary
General of the Council of Europe, extend the application of this Protocol to any other
territory specified in the declaration. In respect of such territory the Protocol shall
enter into force on the first day of the month following the expiration of a period of
three months after the date of receipt of such declaration by the Secretary General.

3 Any declaration made under the two preceding paragraphs may, in respect of any
territory specified in such declaration, be withdrawn by a notification addressed to
the Secretary General. The withdrawal shall become effective on the first day of the
month following the expiration of a period of three months after the date or receipt
of such notification by the Secretary General.

Article 33 — Reservations

1 Reservations made by a Party to any provision of the Convention or its Protocol
shall be applicable also to this Protocol, unless that Party otherwise declares at the
time of signature or when depositing its instrument of ratification, acceptance,
approval or accession. The same shall apply to any declaration made in respect or by
virtue of any provision of the Convention or its Protocol.

2 Any State may, at the time of signature or when depositing its instrument of
ratification, acceptance, approval or accession, declare that it avails itself of the right
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not to accept wholly or in part any one or more of Articles 16, 17, 18, 19 and 20. No
other reservation may be made.

3 Any State may wholly or partially withdraw a reservation it has made in accordance
with the foregoing paragraphs, by means of a declaration addressed to the Secretary
General of the Council of Europe, which shall become effective as from the date of
its receipt.

4 Any Party which has made a reservation in respect of any of the articles of this
Protocol mentioned in paragraph 2 above, may not claim the application of that
article by another Party. It may, however, if its reservation is partial or conditional,
claim the application of that provision in so far as it has itself accepted it.

Article 34 — Denunciation

1 Any Party may, in so far as it is concerned, denounce this Protocol by means of a
notification addressed to the Secretary General of the Council of Europe.

2 Such denunciation shall become effective on the first day of the month following
the expiration of a period of three months after the date of receipt of the notification
by the Secretary General.

3 Denunciation of the Convention entails automatically denunciation of this Protocol.
Article 35 — Notifications

The Secretary General of the Council of Europe shall notify the member States of
the Council of Europe and any State which has acceded to this Protocol of:

a any signature;
b the deposit of any instrument of ratification, acceptance, approval or accession;

c any date of entry into force of this Protocol in accordance with Articles 30 and
31;

d any other act, declaration, notification or communication relating to this
Protocol.

In witness whereof the undersigned, being duly authorised thereto, have signed
this Protocol.

Done at Strasbourg, this 8th day of November 2001, in English and in French, both
texts being equally authentic, in a single copy which shall be deposited in the archives
of the Council of Europe. The Secretary General of the Council of Europe shall transmit
certified copies to each member State of the Council of Europe and to the non-member
States which have acceded to the Convention.

SCHEDULE 10

Text oF CHapTER IV oF 2005 CoNVENTION

Chapter IV — International co-operation
Section 1 — Principles of international co-operation

Article 15 — General principles and measures for international co-operation
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1The Parties shall mutually co-operate with each other to the widest extent possible
for the purposes of investigations and proceedings aiming at the confiscation of
instrumentalities and proceeds.

2 Each Party shall adopt such legislative or other measures as may be necessary to
enable it to comply, under the conditions provided for in this chapter, with requests:

a for confiscation of specific items of property representing proceeds or instru-
mentalities, as well as for confiscation of proceeds consistinginarequirement
to pay a sum of money corresponding to the value of proceeds;

b for investigative assistance and provisional measures with a view to either form
of confiscation referred to under a above.

3 Investigative assistance and provisional measures sought in paragraph 2.b shall
be carried out as permitted by and in accordance with the internal law of the
requested Party. Where the request concerning one of these measures specifies
formalities or procedures which are necessary under the law of the requesting Party,
even if unfamiliar to the requested Party, the latter shall comply with such requests
to the extent that the action sought is not contrary to the fundamental principles of
its law.

4 Each Party shall adopt such legislative or other measures as may be necessary to
ensure that the requests coming from other Parties in order to identify, trace, freeze
or seize the proceeds and instrumentalities, receive the same priority as those made
in the framework of internal procedures.

Section 2 — Investigative assistance
Article 16 — Obligation to assist

The Parties shall afford each other, upon request, the widest possible measure of
assistance in the identification and tracing of instrumentalities, proceeds and other
property liable to confiscation. Such assistance shall include any measure providing
and securing evidence as to the existence, location or movement, nature, legal status
or value of the aforementioned property.

Article 17 — Requests for information on bank accounts

1 Each Party shall, under the conditions set out in this article, take the measures
necessary to determine, in answer to a request sent by another Party, whether a
natural or legal person that is the subject of a criminal investigation holds or controls
one or more accounts, of whatever nature, in any bank located in its territory and, if
so, provide the particulars of the identified accounts.

2 The obligation set out in this article shall apply only to the extent that the informa-
tion is in the possession of the bank keeping the account.

3 In addition to the requirements of Article 37, the requesting party shall, in the
request:

a state why it considers that the requested information is likely to be of
substantial value for the purpose of the criminal investigation into the
offence;

b state on what grounds it presumes that banks in the requested Party hold the
account and specify, to the widest extent possible, which banks and/or
accounts may be involved; and

c include any additional information available which may facilitate the execution
of the request.

286



Sch. 10 [No. 7.] Criminal Justice (Mutual Assis- [2008.]
tance) Act 2008

4 The requested Party may make the execution of such a request dependant on the
same conditions as it applies in respect of requests for search and seizure.

5 Each State or the European Community may, at the time of signature or when
depositing its instrument of ratification, acceptance, approval or accession, by a
declaration addressed to the Secretary General of the Council of Europe, declare that
this article applies only to the categories of offences specified in the list contained
in the appendix to this Convention.

6 Parties may extend this provision to accounts held in non-bank financial institu-
tions. Such extension may be made subject to the principle of reciprocity.

Article 18 — Requests for information on banking transactions

1 On request by another Party, the requested Party shall provide the particulars of
specified bank accounts and of banking operations which have been carried out during
a specified period through one or more accounts specified in the request, including
the particulars of any sending or recipient account.

2 The obligation set out in this Article shall apply only to the extent that the infor-
mation is in the possession of the bank holding the account.

3 In addition to the requirements of Article 37, the requesting Party shall in its
request indicate why it considers the requested information relevant for the purpose
of the criminal investigation into the offence.

4 The requested Party may make the execution of such a request dependant on the
same conditions as it applies in respect of requests for search and seizure.

5 Parties may extend this provision to accounts held in non-bank financial institu-
tions. Such extension may be made subject to the principle of reciprocity.

Article 19 — Requests for the monitoring of banking transactions

1 Each Party shall ensure that, at the request of another Party, it is able to monitor,
during a specified period, the banking operations that are being carried out through
one or more accounts specified in the request and communicate the results thereof
to the requesting Party.

2 In addition to the requirements of Article 37, the requesting Party shall in its
request indicate why it considers the requested information relevant for the purpose
of the criminal investigation into the offence.

3 The decision to monitor shall be taken in each individual case by the competent
authorities of the requested Party, with due regard for the national law of that Party.

4 The practical details regarding the monitoring shall be agreed between the
competent authorities of the requesting and requested Parties.

5 Parties may extend this provision to accounts held in non-bank financial institu-
tions.

Article 20 — Spontaneous information

Without prejudice to its own investigations or proceedings, a Party may without
prior request forward to another Party information on instrumentalities and proceeds,
when it considers that the disclosure of such information might assist the receiving
Party in initiating or carrying out investigations or proceedings or might lead to a
request by that Party under this chapter.

Section 3 — Provisional measures

Article 21 — Obligation to take provisional measures
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1 At the request of another Party which has instituted criminal proceedings or
proceedings for the purpose of confiscation, a Party shall take the necessary provi-
sional measures, such as freezing or seizing, to prevent any dealing in, transfer or
disposal of property which, at a later stage, may be the subject of a request for
confiscation or which might be such as to satisfy the request.

2 A Party which has received a request for confiscation pursuant to Article 23 shall,
if so requested, take the measures mentioned in paragraph 1 of this article in respect
of any property which is the subject of the request or which might be such as to
satisfy the request.

Article 22 — Execution of provisional measures

1 After the execution of the provisional measures requested in conformity with
paragraph 1 of Article 21, the requesting Party shall provide spontaneously and as
soon as possible to the requested Party all information which may question or modify
the extent of these measures. The requesting Party shall also provide without delays
all complementary information requested by the requested Party and which is
necessary for the implementation of and the follow up to the provisional measures.

2 Before lifting any provisional measure taken pursuant to this article, the
requested Party shall, wherever possible, give the requesting Party an opportunity
to present its reasons in favour of continuing the measure.

Section 4 — Confiscation
Article 23 — Obligation to confiscate

1 A Party, which has received a request made by another Party for confiscation
concerning instrumentalities or proceeds, situated in its territory, shall:

a enforce a confiscation order made by a court of a requesting Party in relation
to such instrumentalities or proceeds; or

b submit the request to its competent authorities for the purpose of obtaining
an order of confiscation and, if such order is granted, enforce it.

2 Forthe purposes of applying paragraph 1.b of this article, any Party shall whenever
necessary have competence to institute confiscation proceedings under its own law.

3 The provisions of paragraph 1 of this article shall also apply to confiscation
consisting in a requirement to pay a sum of money corresponding to the value of
proceeds, if property on which the confiscation can be enforced is located in the
requested Party. In such cases, when enforcing confiscation pursuant to paragraph
1, the requested Party shall, if payment is not obtained, realise the claim on any
property available for that purpose.

4 If a request for confiscation concerns a specific item of property, the Parties may
agree that the requested Party may enforce the confiscation in the form of a
requirement to pay a sum of money corresponding to the value of the property.

5 The Parties shall co-operate to the widest extent possible under their domestic
law with those Parties which request the execution of measures equivalent to
confiscation leading to the deprivation of property, which are not criminal sanctions,
in so far as such measures are ordered by a judicial authority of the requesting Party
in relation to a criminal offence, provided that it has been established that the
property constitutes proceeds or other property in the meaning of Article 5 of this
Convention.

Article 24 — Execution of confiscation
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1 The procedures for obtaining and enforcing the confiscation under Article 23 shall
be governed by the law of the requested Party.

2 The requested Party shall be bound by the findings as to the facts in so far as they
are stated in a conviction or judicial decision of the requesting Party or in so far as
such conviction or judicial decision is implicitly based on them.

3 Each State or the European Community may, at the time of signature or when
depositing its instrument of ratification, acceptance, approval or accession, by a
declaration addressed to the Secretary General of the Council of Europe, declare that
paragraph 2 of this article applies only subject to its constitutional principles and the
basic concepts of its legal system.

4 If the confiscation consists in the requirement to pay a sum of money, the
competent authority of the requested Party shall convert the amount thereof into
the currency of that Party at the rate of exchange ruling at the time when the decision
to enforce the confiscation is taken.

5 In the case of Article 23, paragraph 1.a, the requesting Party alone shall have the
right to decide on any application for review of the confiscation order.

Article 25 — Confiscated property

1 Property confiscated by a Party pursuant to Articles 23 and 24 of this Convention,
shall be disposed of by that Party in accordance with its domestic law and administra-
tive procedures.

2 When acting on the request made by another Party in accordance with Articles
23 and 24 of this Convention, Parties shall, to the extent permitted by domestic law
and if so requested, give priority consideration to returning the confiscated property
to the requesting Party so that it can give compensation to the victims of the crime
or return such property to their legitimate owners.

3 When acting on the request made by another Party in accordance with Articles
23 and 24 of this Convention, a Party may give special consideration to concluding
agreements or arrangements on sharing with other Parties, on a regular or case-by-
case basis, such property, in accordance with its domestic law or administrative
procedures.

Article 26 — Right of enforcement and maximum amount of confiscation

1 A request for confiscation made under Articles 23 and 24 does not affect the right
of the requesting Party to enforce itself the confiscation order.

2 Nothing in this Convention shall be so interpreted as to permit the total value of
the confiscation to exceed the amount of the sum of money specified in the confisca-
tion order. If a Party finds that this might occur, the Parties concerned shall enter
into consultations to avoid such an effect.

Article 27 — Imprisonment in default

The requested Party shall notimpose imprisonment in default or any other measure
restricting the liberty of a person as a result of a request under Article 23, if the
requesting Party has so specified in the request.

Section 5 — Refusal and postponement of co-operation
Article 28 — Grounds for refusal
1 Co-operation under this chapter may be refused if:

a the action sought would be contrary to the fundamental principles of the legal
system of the requested Party; or
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b the execution of the request is likely to prejudice the sovereignty, security,
ordre public or other essential interests of the requested Party; or

c in the opinion of the requested Party, the importance of the case to which the
request relates does not justify the taking of the action sought; or

d the offence to which the request relates is a fiscal offence, with the exception
of the financing of terrorism;

e the offence to which the request relates is a political offence, with the exception
of the financing of terrorism; or

f the requested Party considers that compliance with the action sought would be
contrary to the principle of “ne bis in idem”; or

g the offence to which the request relates would not be an offence under the law
of the requested Party if committed within its jurisdiction. However, this
ground for refusal applies to co-operation under Section 2 only in so far as
the assistance sought involves coercive action. Where dual criminality is
required for co-operation under this chapter, that requirement shall be
deemed to be satisfied regardless of whether both Parties place the offence
within the same category of offences or denominate the offence by the same
terminology, provided that both Parties criminalise the conduct underlying
the offence.

2. Co-operation under Section 2, in so far as the assistance sought involves coercive
action, and under Section 3 of this chapter, may also be refused if the measures
sought could not be taken under the domestic law of the requested Party for the
purposes of investigations or proceedings, had it been a similar domestic case.

3. Where the law of the requested Party so requires, co-operation under Section
2, in so far as the assistance sought involves coercive action, and under Section 3 of
this chapter may also be refused if the measures sought or any other measures having
similar effects would not be permitted under the law of the requesting Party, or, as
regards the competent authorities of the requesting Party, if the request is not
authorised by either ajudge oranotherjudicial authority, including public prosecutors,
any of these authorities acting in relation to criminal offences.

4. Co-operation under Section 4 of this chapter may also be refused if:

a under the law of the requested Party confiscation is not provided for in respect
of the type of offence to which the request relates; or

b without prejudice to the obligation pursuant to Article 23, paragraph 3, it would
be contrary to the principles of the domestic law of the requested Party
concerning the limits of confiscation in respect of the relationship between
an offence and:

i an economic advantage that might be qualified as its proceeds; or
ii property that might be qualified as its instrumentalities; or

c under the law of the requested Party confiscation may no longer be imposed or
enforced because of the lapse of time; or

d without prejudice to Article 23, paragraph 5, the request does not relate to a
previous conviction, or a decision of a judicial nature or a statement in such
a decision that an offence or several offences have been committed, on the
basis of which the confiscation has been ordered or is sought; or

e confiscation is either not enforceable in the requesting Party, or it is still subject
to ordinary means of appeal; or
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f the request relates to a confiscation order resulting from a decision rendered
in absentia of the person against whom the order was issued and, in the
opinion of the requested Party, the proceedings conducted by the requesting
Party leading to such decision did not satisfy the minimum rights of defence
recognised as due to everyone against whom a criminal charge is made.

5. For the purpose of paragraph 4.f of this article a decision is not considered to
have been rendered in absentia if:

a it has been confirmed or pronounced after opposition by the person concerned;
or

b it has been rendered on appeal, provided that the appeal was lodged by the
person concerned.

6. When considering, for the purposes of paragraph 4.f of this article if the minimum
rights of defence have been satisfied, the requested Party shall take into account the
fact that the person concerned has deliberately sought to evade justice or the fact
that that person, having had the possibility of lodging a legal remedy against the
decision made in absentia, elected not to do so. The same will apply when the person
concerned, having been duly served with the summons to appear, elected not to do
so nor to ask for adjournment.

7. A Party shall not invoke bank secrecy as a ground to refuse any co-operation
under this chapter. Where its domestic law so requires, a Party may require that a
request for co-operation which would involve the lifting of bank secrecy be authorised
by either a judge or another judicial authority, including public prosecutors, any of
these authorities acting in relation to criminal offences.

8. Without prejudice to the ground for refusal provided for in paragraph 1.a of this
article:

a the fact that the person under investigation or subjected to a confiscation order
by the authorities of the requesting Party is a legal person shall not be invoked
by the requested Party as an obstacle to affording any co-operation under
this chapter;

b the fact that the natural person against whom an order of confiscation of
proceeds has been issued has died or the fact that a legal person against
whom an order of confiscation of proceeds has been issued has subsequently
been dissolved shall not be invoked as an obstacle to render assistance in
accordance with Article 23, paragraph 1.3;

c the fact that the person under investigation or subjected to a confiscation order
by the authorities of the requesting Party is mentioned in the request both
as the author of the underlying criminal offence and of the offence of money
laundering, in accordance with Article 9.2.b of this Convention, shall not be
invoked by the requested Party as an obstacle to affording any co-operation
under this chapter.

Article 29 — Postponement

Therequested Party may postpone action onarequestif such action would prejudice
investigations or proceedings by its authorities.

Article 30 — Partial or conditional granting of a request

Before refusing or postponing co-operation under this chapter, the requested Party
shall, where appropriate after having consulted the requesting Party, consider whether
the request may be granted partially or subject to such conditions as it deems
necessary.

291



Sch. 10 [No. 7.] Criminal Justice (Mutual Assis- [2008.]
tance) Act 2008

Section 6 — Notification and protection of third parties' rights
Article 31 — Notification of documents

1 The Parties shall afford each other the widest measure of mutual assistance in
the serving of judicial documents to persons affected by provisional measures and
confiscation.

2 Nothing in this article is intended to interfere with:

a the possibility of sending judicial documents, by postal channels, directly to
persons abroad;

b the possibility for judicial officers, officials or other competent authorities of
the Party of origin to effect service of judicial documents directly through
the consular authorities of that Party or through judicial officers, officials or
other competent authorities of the Party of destination,

unless the Party of destination makes a declaration to the contrary to the Secretary
General of the Council of Europe at the time of signature or when depositing its
instrument of ratification, acceptance, approval or accession.

3 When serving judicial documents to persons abroad affected by provisional
measures or confiscation orders issued in the sending Party, this Party shall indicate
what legal remedies are available under its law to such persons.

Article 32 — Recognition of foreign decisions

1 When dealing with a request for co-operation under Sections 3 and 4, the
requested Party shall recognise any judicial decision taken in the requesting Party
regarding rights claimed by third parties.

2 Recognition may be refused if:
a third parties did not have adequate opportunity to assert their rights; or

b the decision isincompatible with a decision already taken in the requested Party
on the same matter; or

citis incompatible with the ordre public of the requested Party; or

d the decision was taken contrary to provisions on exclusive jurisdiction provided
for by the law of the requested Party.

Section 7 — Procedural and other general rules
Article 33 — Central authority

1 The Parties shall designate a central authority or, if necessary, authorities, which
shall be responsible for sending and answering requests made under this chapter,
the execution of such requests or the transmission of them to the authorities
competent for their execution.

2 Each Party shall, at the time of signature or when depositing its instrument of
ratification, acceptance, approval or accession, communicate to the Secretary
General of the Council of Europe the names and addresses of the authorities desig-
nated in pursuance of paragraph 1 of this article.

Article 34 — Direct communication
1 The central authorities shall communicate directly with one another.

2 In the event of urgency, requests or communications under this chapter may be
sent directly by the judicial authorities, including public prosecutors, of the requesting
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Party to such authorities of the requested Party. In such cases a copy shall be sent at
the same time to the central authority of the requested Party through the central
authority of the requesting Party.

3 Any request or communication under paragraphs 1 and 2 of this article may be
made through the International Criminal Police Organisation (Interpol).

4 Where a request is made pursuant to paragraph 2 of this article and the authority
is not competent to deal with the request, it shall refer the request to the competent
national authority and inform directly the requesting Party that it has done so.

5 Requests or communications under Section 2 of this chapter, which do not involve
coercive action, may be directly transmitted by the competent authorities of the
requesting Party to the competent authorities of the requested Party.

6 Draft requests or communications under this chapter may be sent directly by the
judicial authorities of the requesting Party to such authorities of the requested Party
prior to a formal request to ensure that it can be dealt with efficiently upon receipt
and contains sufficient information and supporting documentation for it to meet the
requirements of the legislation of the requested Party.

Article 35 — Form of request and languages

1 All requests under this chapter shall be made in writing. They may be transmitted
electronically, or by any other means of telecommunication, provided that the
requesting Party is prepared, upon request, to produce at any time a written record
of such communication and the original. However each Party may, at any time, by a
declaration addressed to the Secretary General of the Council of Europe, indicate the
conditions in which it is ready to accept and execute requests received electronically
or by any other means of communication.

2 Subject to the provisions of paragraph 3 of this article, translations of the requests
or supporting documents shall not be required.

3 At the time of signature or when depositing its instrument of ratification, accep-
tance, approval or accession, any State or the European Community may communicate
to the Secretary General of the Council of Europe a declaration that it reserves the
right to require that requests made to it and documents supporting such requests be
accompanied by atranslationintoits ownlanguage orinto one of the official languages
of the Council of Europe or into such one of these languages as it shall indicate. It
may on that occasion declare its readiness to accept translations in any other language
as it may specify. The other Parties may apply the reciprocity rule.

Article 36 — Legalisation

Documents transmitted in application of this chapter shall be exempt from all
legalisation formalities.

Article 37 — Content of request
1 Any request for co-operation under this chapter shall specify:

atheauthority makingtherequestandtheauthority carrying outthe investigations
or proceedings;

b the object of and the reason for the request;

c the matters, including the relevant facts (such as date, place and circumstances
of the offence) to which the investigations or proceedings relate, except in
the case of a request for notification;

d insofar as the co-operation involves coercive action:
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i the text of the statutory provisions or, where thisis not possible, a statement
of the relevant law applicable; and

ii anindication that the measure sought or any other measures having similar
effects could be taken in the territory of the requesting Party under its
own law;

e where necessary and in so far as possible:

i details of the person or persons concerned, including name, date and place
of birth, nationality and location, and, in the case of a legal person, its
seat; and

ii the property in relation to which co-operation is sought, its location, its
connection with the person or persons concerned, any connection with
the offence, as well as any available information about other persons,
interests in the property; and

f any particular procedure the requesting Party wishes to be followed.

2 A request for provisional measures under Section 3 in relation to seizure of
property on which a confiscation order consisting in the requirement to pay a sum
of money may be realised shall also indicate a maximum amount for which recovery
is sought in that property.

3 In addition to the indications mentioned in paragraph 1, any request under Section
4 shall contain:

a in the case of Article 23, paragraph 1.a:

i a certified true copy of the confiscation order made by the court in the
requesting Party and a statement of the grounds on the basis of which
the order was made, if they are not indicated in the order itself;

ii an attestation by the competent authority of the requesting Party that the
confiscation order is enforceable and not subject to ordinary means of
appeal;

iii information as to the extent to which the enforcement of the order is
requested; and

ivinformation as to the necessity of taking any provisional measures;

b in the case of Article 23, paragraph 1.b, a statement of the facts relied upon by
the requesting Party sufficient to enable the requested Party to seek the
order under its domestic law;

¢ when third parties have had the opportunity to claim rights, documents
demonstrating that this has been the case.

Article 38 — Defective requests

1If arequest does not comply with the provisions of this chapter or the information
supplied is not sufficient to enable the requested Party to deal with the request, that
Party may ask the requesting Party to amend the request or to complete it with
additional information.

2 The requested Party may set a time-limit for the receipt of such amendments or
information.

3 Pending receipt of the requested amendments or information in relation to a
request under Section 4 of this chapter, the requested Party may take any of the
measures referred to in Sections 2 or 3 of this chapter.
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Article 39 — Plurality of requests

1 Where the requested Party receives more than one request under Sections 3 or
4 of this chapter in respect of the same person or property, the plurality of requests
shall not prevent that Party from dealing with the requests involving the taking of
provisional measures.

2 In the case of plurality of requests under Section 4 of this chapter, the requested
Party shall consider consulting the requesting Parties.

Article 40 — Obligation to give reasons

The requested Party shall give reasons for any decision to refuse, postpone or make
conditional any co-operation under this chapter.

Article 41 — Information
1 The requested Party shall promptly inform the requesting Party of:
a the action initiated on a request under this chapter;
b the final result of the action carried out on the basis of the request;

c a decision to refuse, postpone or make conditional, in whole or in part, any co-
operation under this chapter;

d any circumstances which render impossible the carrying out of the action sought
or are likely to delay it significantly; and

e in the event of provisional measures taken pursuant to a request under Sections
2 or 3 of this chapter, such provisions of its domestic law as would automat-
ically lead to the lifting of the provisional measure.

2 The requesting Party shall promptly inform the requested Party of:

a any review, decision or any other fact by reason of which the confiscation order
ceases to be wholly or partially enforceable; and

b any development, factual or legal, by reason of which any action under this
chapter is no longer justified.

3 Where a Party, on the basis of the same confiscation order, requests confiscation
in more than one Party, it shall inform all Parties which are affected by an enforcement
of the order about the request.

Article 42 — Restriction of use

1 The requested Party may make the execution of a request dependent on the
condition that the information or evidence obtained will not, withoutits prior consent,
be used or transmitted by the authorities of the requesting Party for investigations
or proceedings other than those specified in the request.

2 Each State or the European Community may, at the time of signature or when
depositing its instrument of ratification, acceptance, approval or accession, by
declaration addressed to the Secretary General of the Council of Europe, declare that,
without its prior consent, information or evidence provided by it under this chapter
may not be used or transmitted by the authorities of the requesting Party in investi-
gations or proceedings other than those specified in the request.

Article 43 — Confidentiality

1 The requesting Party may require that the requested Party keep confidential the
facts and substance of the request, except to the extent necessary to execute the
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request. If the requested Party cannot comply with the requirement of confidentiality,
it shall promptly inform the requesting Party.

2 The requesting Party shall, if not contrary to basic principles of its national law
and if so requested, keep confidential any evidence and information provided by the
requested Party, except to the extent that its disclosure is necessary for the investi-
gations or proceedings described in the request.

3 Subject to the provisions of its domestic law, a Party which has received sponta-
neous information under Article 20 shall comply with any requirement of confidential-
ity as required by the Party which supplies the information. If the other Party cannot
comply with such requirement, it shall promptly inform the transmitting Party.

Article 44 — Costs

The ordinary costs of complying with a request shall be borne by the requested
Party. Where costs of a substantial or extraordinary nature are necessary to comply
with a request, the Parties shall consult in order to agree the conditions on which the
request is to be executed and how the costs shall be borne.

Article 45 — Damages

1 When legal action on liability for damages resulting from an act or omission in
relation to co-operation under this chapter has been initiated by a person, the Parties
concerned shall consider consulting each other, where appropriate, to determine
how to apportion any sum of damages due.

2 A Party which has become subject of a litigation for damages shall endeavour to
inform the other Party of such litigation if that Party might have an interest in the
case.

SCHEDULE 11

Text oF Artictes 13, 14, 18, 19 anp 20 ofF THE UNiTED NATIONS CONVENTION
AGAINST TRANSNATIONAL ORGANISED CrIME, DONE AT NEw York oN 15 NOVEMBER
2000.

Article 13
International cooperation for purposes of confiscation

1. A State Party that has received a request from another State Party having juris-
diction over an offence covered by this Convention for confiscation of proceeds of
crime, property, equipment or other instrumentalities referred to in article 12, para-
graph 1, of this Convention situated in its territory shall, to the greatest extent
possible within its domestic legal system:

(a) Submit the request to its competent authorities for the purpose of obtaining
an order of confiscation and, if such an order is granted, give effect to it; or

(b) Submit to its competent authorities, with a view to giving effect to it to the
extent requested, an order of confiscation issued by a court in the territory
of the requesting State Party in accordance with article 12, paragraph 1, of
this Conventioninsofarasitrelatesto proceeds of crime, property, equipment
or other instrumentalities referred to in article 12, paragraph 1, situated in
the territory of the requested State Party.
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2. Following a request made by another State Party having jurisdiction over an
offence covered by this Convention, the requested State Party shall take measures
to identify, trace and freeze or seize proceeds of crime, property, equipment or other
instrumentalities referred to in article 12, paragraph 1, of this Convention for the
purpose of eventual confiscation to be ordered either by the requesting State Party
or, pursuant to a request under paragraph 1 of this article, by the requested State
Party.

3. The provisions of article 18 of this Convention are applicable, mut atis mutandis,
to this article. In addition to the information specified in article 18, paragraph 15,
requests made pursuant to this article shall contain:

(a) In the case of a request pertaining to paragraph 1 (a) of this article, a
description of the property to be confiscated and a statement of the facts
relied upon by the requesting State Party sufficient to enable the requested
State Party to seek the order under its domestic law;

(b) In the case of a request pertaining to paragraph 1 (b) of this article, a legally
admissible copy of an order of confiscation upon which the request is based
issued by the requesting State Party, a statement of the facts and information
as to the extent to which execution of the order is requested;

(c) In the case of a request pertaining to paragraph 2 of this article, a statement
of the facts relied upon by the requesting State Party and a description of
the actions requested.

4. The decisions or actions provided for in paragraphs 1 and 2 of this article shall
be taken by the requested State Party in accordance with and subject to the provisions
of its domestic law and its procedural rules or any bilateral or multilateral treaty,
agreement or arrangement to which it may be bound in relation to the requesting
State Party.

5. Each State Party shall furnish copies of its laws and regulations that give effect
to this article and of any subsequent changes to such laws and regulations or a
description thereof to the Secretary-General of the United Nations.

6. If a State Party elects to make the taking of the measures referred to in paragraphs
1 and 2 of this article conditional on the existence of a relevant treaty, that State
Party shall consider this Convention the necessary and sufficient treaty basis.

7. Cooperation under this article may be refused by a State Party if the offence to
which the request relates is not an offence covered by this Convention.

8. The provisions of this article shall not be construed to prejudice the rights of
bona fide third parties.

9. States Parties shall consider concluding bilateral or multilateral treaties, agree-
ments or arrangements to enhance the effectiveness of international cooperation
undertaken pursuant to this article.

Article 14
Disposal of confiscated proceeds of crime or property

1. Proceeds of crime or property confiscated by a State Party pursuant to articles
12 or 13, paragraph 1, of this Convention shall be disposed of by that State Party in
accordance with its domestic law and administrative procedures.

2. When acting on the request made by another State Party in accordance with
article 13 of this Convention, States Parties shall, to the extent permitted by domestic
law and if so requested, give priority consideration to returning the confiscated
proceeds of crime or property to the requesting State Party so that it can give
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compensation to the victims of the crime or return such proceeds of crime or property
to their legitimate owners.

3. When acting on the request made by another State Party in accordance with
articles 12 and 13 of this Convention, a State Party may give special consideration to
concluding agreements or arrangements on:

(a) Contributing the value of such proceeds of crime or property or funds derived
from the sale of such proceeds of crime or property or a part thereof to the
account designated in accordance with article 30, paragraph 2 (c), of this
Convention and to intergovernmental bodies specializing in the fight against
organized crime;

(b) Sharing with other States Parties, on a regular or case-by-case basis, such
proceeds of crime or property, or funds derived from the sale of such proceeds
of crime or property, in accordance with its domestic law or administrative
procedures.

Article 18
Mutual legal assistance

1. States Parties shall afford one another the widest measure of mutual legal
assistance in investigations, prosecutions and judicial proceedings in relation to the
offences covered by this Convention as provided for in article 3 and shall reciprocally
extend to one another similar assistance where the requesting State Party has
reasonable grounds to suspect that the offence referred to in article 3, paragraph 1
(a) or (b), is transnational in nature, including that victims, witnesses, proceeds,
instrumentalities or evidence of such offences are located in the requested State
Party and that the offence involves an organized criminal group.

2. Mutual legal assistance shall be afforded to the fullest extent possible under
relevant laws, treaties, agreements and arrangements of the requested State Party
with respect to investigations, prosecutions and judicial proceedings in relation to
the offences for which a legal person may be held liable in accordance with article
10 of this Convention in the requesting State Party.

3. Mutual legal assistance to be afforded in accordance with this article may be
requested for any of the following purposes:

(a) Taking evidence or statements from persons;

(b) Effecting service of judicial documents;

(c) Executing searches and seizures, and freezing;

(d) Examining objects and sites;

(e) Providing information, evidentiary items and expert evaluations;

(f) Providing originals or certified copies of relevant documents and records,
including government, bank, financial, corporate or business records;

(g) Identifying or tracing proceeds of crime, property, instrumentalities or other
things for evidentiary purposes;

(h) Facilitating the voluntary appearance of persons in the requesting State Party;

(i) Any other type of assistance that is not contrary to the domestic law of the
requested State Party.

4. Without prejudice to domestic law, the competent authorities of a State Party
may, without prior request, transmit information relating to criminal matters to a

298



Sch. 11 [No. 7.] Criminal Justice (Mutual Assis- [2008.]
tance) Act 2008

competent authority in another State Party where they believe that such information
could assist the authority in undertaking or successfully concluding inquiries and
criminal proceedings or could result in a request formulated by the latter State Party
pursuant to this Convention.

5. The transmission of information pursuant to paragraph 4 of this article shall be
without prejudice to inquiries and criminal proceedings in the State of the competent
authorities providing the information. The competent authorities receiving the
information shall comply with a request that said information remain confidential,
even temporarily, or with restrictions on its use. However, this shall not prevent the
receiving State Party from disclosingin its proceedings information that is exculpatory
to an accused person. In such a case, the receiving State Party shall notify the trans-
mitting State Party prior to the disclosure and, if so requested, consult with the
transmitting State Party. If, in an exceptional case, advance notice is not possible,
the receiving State Party shall inform the transmitting State Party of the disclosure
without delay.

6. The provisions of this article shall not affect the obligations under any other
treaty, bilateral or multilateral, that governs or will govern, in whole or in part,
mutual legal assistance.

7. Paragraphs 9 to 29 of this article shall apply to requests made pursuant to this
article if the States Parties in question are not bound by a treaty of mutual legal
assistance. If those States Parties are bound by such a treaty, the corresponding
provisions of that treaty shall apply unless the States Parties agree to apply paragraphs
9 to 29 of this article in lieu thereof. States Parties are strongly encouraged to apply
these paragraphs if they facilitate cooperation.

8. States Parties shall not decline to render mutual legal assistance pursuant to this
article on the ground of bank secrecy.

9. States Parties may decline to render mutual legal assistance pursuant to this
article on the ground of absence of dual criminality. However, the requested State
Party may, when it deems appropriate, provide assistance, to the extent it decides
at its discretion, irrespective of whether the conduct would constitute an offence
under the domestic law of the requested State Party.

10. A person who is being detained or is serving a sentence in the territory of one
State Party whose presence in another State Party is requested for purposes of
identification, testimony or otherwise providing assistance in obtaining evidence for
investigations, prosecutions or judicial proceedings in relation to offences covered
by this Convention may be transferred if the following conditions are met:

(a) The person freely gives his or her informed consent;

(b) The competent authorities of both States Parties agree, subject to such
conditions as those States Parties may deem appropriate.

11. For the purposes of paragraph 10 of this article:

(a) The State Party to which the person is transferred shall have the authority and
obligation to keep the person transferred in custody, unless otherwise
requested or authorized by the State Party from which the person was
transferred;

(b) The State Party to which the person is transferred shall without delay imple-
ment its obligation to return the person to the custody of the State Party
from which the person was transferred as agreed beforehand, or as otherwise
agreed, by the competent authorities of both States Parties;
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(c) The State Party to which the person is transferred shall not require the State
Party from which the person was transferred to initiate extradition
proceedings for the return of the person;

(d) The person transferred shall receive credit for service of the sentence being
served in the State from which he or she was transferred for time spent in
the custody of the State Party to which he or she was transferred.

12. Unless the State Party from which a person is to be transferred in accordance
with paragraphs 10 and 11 of this article so agrees, that person, whatever his or her
nationality, shall not be prosecuted, detained, punished or subjected to any other
restriction of his or her personal liberty in the territory of the State to which that
person is transferred in respect of acts, omissions or convictions prior to his or her
departure from the territory of the State from which he or she was transferred.

13. Each State Party shall designate a central authority that shall have the respon-
sibility and power to receive requests for mutual legal assistance and either to execute
them or to transmit them to the competent authorities for execution. Where a State
Party hasaspecialregion orterritory with a separate system of mutual legal assistance,
it may designate a distinct central authority that shall have the same function for
that region or territory. Central authorities shall ensure the speedy and proper
execution or transmission of the requests received. Where the central authority
transmits the request to a competent authority for execution, it shall encourage the
speedy and proper execution of therequest by the competentauthority. The Secretary-
General of the United Nations shall be notified of the central authority designated
for this purpose at the time each State Party deposits its instrument of ratification,
acceptance or approval of or accession to this Convention. Requests for mutual legal
assistance and any communication related thereto shall be transmitted to the central
authorities designated by the States Parties. This requirement shall be without prej-
udice to the right of a State Party to require that such requests and communications
be addressed to it through diplomatic channels and, in urgent circumstances, where
the States Parties agree, through the International Criminal Police Organization, if
possible.

14. Requests shall be made in writing or, where possible, by any means capable of
producing a written record, in a language acceptable to the requested State Party,
under conditions allowing that State Party to establish authenticity. The Secretary-
General of the United Nations shall be notified of the language or languages acceptable
to each State Party at the time it deposits its instrument of ratification, acceptance
or approval of or accession to this Convention. In urgent circumstances and where
agreed by the States Parties, requests may be made orally but shall be confirmed in
writing forthwith.

15. A request for mutual legal assistance shall contain:
(a) The identity of the authority making the request;

(b) The subject matter and nature of the investigation, prosecution or judicial
proceeding to which the request relates and the name and functions of the
authority conducting the investigation, prosecution or judicial proceeding;

(c) Asummary of the relevant facts, except in relation to requests for the purpose
of service of judicial documents;

(d) A description of the assistance sought and details of any particular procedure
that the requesting State Party wishes to be followed;

(e) Where possible, the identity, location and nationality of any person concerned,;
and

(f) The purpose for which the evidence, information or action is sought.
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16. The requested State Party may request additional information when it appears
necessary for the execution of the request in accordance with its domestic law or
when it can facilitate such execution.

17. A request shall be executed in accordance with the domestic law of the
requested State Party and, to the extent not contrary to the domestic law of the
requested State Party and where possible, inaccordance with the procedures specified
in the request.

18. Wherever possible and consistent with fundamental principles of domestic law,
when an individual is in the territory of a State Party and has to be heard as a witness
or expert by the judicial authorities of another State Party, the first State Party may,
at the request of the other, permit the hearing to take place by video conference if
it is not possible or desirable for the individual in question to appear in person in the
territory of the requesting State Party. States Parties may agree that the hearing shall
be conducted by a judicial authority of the requesting State Party and attended by a
judicial authority of the requested State Party.

19. The requesting State Party shall not transmit or use information or evidence
furnished by the requested State Party for investigations, prosecutions or judicial
proceedings other than those stated in the request without the prior consent of the
requested State Party. Nothing in this paragraph shall prevent the requesting State
Party from disclosing in its proceedings information or evidence that is exculpatory
to an accused person. In the latter case, the requesting State Party shall notify the
requested State Party prior to the disclosure and, if so requested, consult with the
requested State Party. If, in an exceptional case, advance notice is not possible, the
requesting State Party shall inform the requested State Party of the disclosure without
delay.

20. The requesting State Party may require that the requested State Party keep
confidential the fact and substance of the request, except to the extent necessary to
execute the request. If the requested State Party cannot comply with the requirement
of confidentiality, it shall promptly inform the requesting State Party.

21. Mutual legal assistance may be refused:
(a) If the request is not made in conformity with the provisions of this article;

(b) If the requested State Party considers that execution of the request is likely
to prejudice its sovereignty, security, ordre public or other essential interests;

(c) If the authorities of the requested State Party would be prohibited by its
domestic law from carrying out the action requested with regard to any
similar offence, had it been subject to investigation, prosecution or judicial
proceedings under their own jurisdiction;

(d) If it would be contrary to the legal system of the requested State Party relating
to mutual legal assistance for the request to be granted.

22. States Parties may not refuse a request for mutual legal assistance on the sole
ground that the offence is also considered to involve fiscal matters.

23. Reasons shall be given for any refusal of mutual legal assistance.

24. The requested State Party shall execute the request for mutual legal assistance
as soon as possible and shall take as full account as possible of any deadlines
suggested by the requesting State Party and for which reasons are given, preferably
in the request. The requested State Party shall respond to reasonable requests by
the requesting State Party on progress of its handling of the request. The requesting
State Party shall promptly inform the requested State Party when the assistance
sought is no longer required.
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25. Mutual legal assistance may be postponed by the requested State Party on the
ground that it interferes with an ongoing investigation, prosecution or judicial
proceeding.

26. Before refusing a request pursuant to paragraph 21 of this article or postponing
its execution pursuant to paragraph 25 of this article, the requested State Party shall
consult with the requesting State Party to consider whether assistance may be
granted subject to such terms and conditions as it deems necessary. If the requesting
State Party accepts assistance subject to those conditions, it shall comply with the
conditions.

27. Without prejudice to the application of paragraph 12 of this article, a witness,
expert or other person who, at the request of the requesting State Party, consents
to give evidence in a proceeding or to assist in an investigation, prosecution or judicial
proceeding in the territory of the requesting State Party shall not be prosecuted,
detained, punished or subjected to any other restriction of his or her personal liberty
in that territory in respect of acts, omissions or convictions prior to his or her
departure from the territory of the requested State Party. Such safe conduct shall
cease when the witness, expert or other person having had, for a period of fifteen
consecutive days or for any period agreed upon by the States Parties from the date
on which he or she has been officially informed that his or her presence is no longer
required by the judicial authorities, an opportunity of leaving, has nevertheless
remained voluntarily in the territory of the requesting State Party or, having left it,
has returned of his or her own free will.

28. The ordinary costs of executing a request shall be borne by the requested State
Party, unless otherwise agreed by the States Parties concerned. If expenses of a
substantial or extraordinary nature are or will be required to fulfil the request, the
States Parties shall consult to determine the terms and conditions under which the
request will be executed, as well as the manner in which the costs shall be borne.

29. The requested State Party:

(a) Shall provide to the requesting State Party copies of government records,
documents or information in its possession that under its domestic law are
available to the general public;

(b) May, at its discretion, provide to the requesting State Party in whole, in part
or subject to such conditions as it deems appropriate, copies of any govern-
ment records, documents or information in its possession that under its
domestic law are not available to the general public.

30. States Parties shall consider, as may be necessary, the possibility of concluding
bilateral or multilateral agreements or arrangements that would serve the purposes
of, give practical effect to or enhance the provisions of this article.

Article 19
Joint investigations

States Parties shall consider concluding bilateral or multilateral agreements or
arrangements whereby, in relation to matters that are the subject of investigations,
prosecutions or judicial proceedings in one or more States, the competent authorities
concerned may establish joint investigative bodies. In the absence of such agreements
or arrangements, joint investigations may be undertaken by agreement on a case-by-
case basis. The States Parties involved shall ensure that the sovereignty of the State
Party in whose territory such investigation is to take place is fully respected.

Article 20

Special investigative techniques
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1. If permitted by the basic principles of its domestic legal system, each State Party
shall, within its possibilities and under the conditions prescribed by its domestic law,
take the necessary measures to allow for the appropriate use of controlled delivery
and, where it deems appropriate, for the use of other special investigative techniques,
such as electronic or other forms of surveillance and undercover operations, by its
competent authorities in its territory for the purpose of effectively combating orga-
nized crime.

2. For the purpose of investigating the offences covered by this Convention, States
Parties are encouraged to conclude, when necessary, appropriate bilateral or multi-
lateral agreements or arrangements for using such special investigative techniques
in the context of cooperation at the international level. Such agreements or
arrangementsshall be concluded and implementedin full compliance with the principle
of sovereign equality of States and shall be carried out strictly in accordance with the
terms of those agreements or arrangements.

3. In the absence of an agreement or arrangement as set forth in paragraph 2 of
this article, decisions to use such special investigative techniques at the international
level shall be made on a case-by-case basis and may, when necessary, take into
consideration financial arrangements and understandings with respect to the exercise
of jurisdiction by the States Parties concerned.

4. Decisions to use controlled delivery at the international level may, with the
consent of the States Parties concerned, include methods such as intercepting and
allowing the goods to continue intact or be removed or replaced in whole or in part.

SCHEDULE 12

Text oF ARrTicLEs 46, 49, 50 anp 54 10 57 ofF THE UNITED NATIONS CONVENTION
AGAINST CorrUPTION, DONE AT NEw York oN 31 Octoser 2003

Article 46
Mutual legal assistance

1. States Parties shall afford one another the widest measure of mutual legal
assistance in investigations, prosecutions and judicial proceedings in relation to the
offences covered by this Convention.

2. Mutual legal assistance shall be afforded to the fullest extent possible under
relevant laws, treaties, agreements and arrangements of the requested State Party
with respect to investigations, prosecutions and judicial proceedings in relation to
the offences for which a legal person may be held liable in accordance with article
26 of this Convention in the requesting State Party.

3. Mutual legal assistance to be afforded in accordance with this article may be
requested for any of the following purposes:

(a) Taking evidence or statements from persons;
(b) Effecting service of judicial documents;

(c) Executing searches and seizures, and freezing;
(d) Examining objects and sites;

(e) Providing information, evidentiary items and expert evaluations;
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(f) Providing originals or certified copies of relevant documents and records,
including government, bank, financial, corporate or business records;

(g) Identifying or tracing proceeds of crime, property, instrumentalities or other
things for evidentiary purposes;

(h) Facilitating the voluntary appearance of persons in the requesting State Party;

(i) Any other type of assistance that is not contrary to the domestic law of the
requested State Party;

(j) Identifying, freezing and tracing proceeds of crime in accordance with the
provisions of chapter V of this Convention;

(k) The recovery of assets, in accordance with the provisions of chapter V of this
Convention.

4. Without prejudice to domestic law, the competent authorities of a State Party
may, without prior request, transmit information relating to criminal matters to a
competent authority in another State Party where they believe that such information
could assist the authority in undertaking or successfully concluding inquiries and
criminal proceedings or could result in a request formulated by the latter State Party
pursuant to this Convention.

5. The transmission of information pursuant to paragraph 4 of this article shall be
without prejudice to inquiries and criminal proceedings in the State of the competent
authorities providing the information. The competent authorities receiving the
information shall comply with a request that said information remain confidential,
even temporarily, or with restrictions on its use. However, this shall not prevent the
receiving State Party from disclosingin its proceedings information that is exculpatory
to an accused person. In such a case, the receiving State Party shall notify the trans-
mitting State Party prior to the disclosure and, if so requested, consult with the
transmitting State Party. If, in an exceptional case, advance notice is not possible,
the receiving State Party shall inform the transmitting State Party of the disclosure
without delay.

6. The provisions of this article shall not affect the obligations under any other
treaty, bilateral or multilateral, that governs or will govern, in whole or in part,
mutual legal assistance.

7. Paragraphs 9 to 29 of this article shall apply to requests made pursuant to this
article if the States Parties in question are not bound by a treaty of mutual legal
assistance. If those States Parties are bound by such a treaty, the corresponding
provisions of that treaty shall apply unless the States Parties agree to apply paragraphs
9 to 29 of this article in lieu thereof. States Parties are strongly encouraged to apply
those paragraphs if they facilitate cooperation.

8. States Parties shall not decline to render mutual legal assistance pursuant to this
article on the ground of bank secrecy.

9. (a) A requested State Party, in responding to a request for assistance pursuant
to this article in the absence of dual criminality, shall take into account the
purposes of this Convention, as set forth in article 1;

(b) States Parties may decline to render assistance pursuant to this article on the
ground of absence of dual criminality. However, a requested State Party shall,
where consistent with the basic concepts of its legal system, render assistance
that does not involve coercive action. Such assistance may be refused when
requests involve matters of a de minimis nature or matters for which the
cooperation or assistance sought is available under other provisions of this
Convention;
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(c) Each State Party may consider adopting such measures as may be necessary
to enable it to provide a wider scope of assistance pursuant to this article in
the absence of dual criminality.

10. A person who is being detained or is serving a sentence in the territory of one
State Party whose presence in another State Party is requested for purposes of
identification, testimony or otherwise providing assistance in obtaining evidence for
investigations, prosecutions or judicial proceedings in relation to offences covered
by this Convention may be transferred if the following conditions are met:

(a) The person freely gives his or her informed consent;

(b) The competent authorities of both States Parties agree, subject to such
conditions as those States Parties may deem appropriate.

11. For the purposes of paragraph 10 of this article:

(a) The State Party to which the person is transferred shall have the authority and
obligation to keep the person transferred in custody, unless otherwise
requested or authorized by the State Party from which the person was
transferred;

(b) The State Party to which the person is transferred shall without delay imple-
ment its obligation to return the person to the custody of the State Party
from which the person was transferred as agreed beforehand, or as otherwise
agreed, by the competent authorities of both States Parties;

(c) The State Party to which the person is transferred shall not require the State
Party from which the person was transferred to initiate extradition
proceedings for the return of the person;

(d) The person transferred shall receive credit for service of the sentence being
served in the State from which he or she was transferred for time spent in
the custody of the State Party to which he or she was transferred.

12. Unless the State Party from which a person is to be transferred in accordance
with paragraphs 10 and 11 of this article so agrees, that person, whatever his or her
nationality, shall not be prosecuted, detained, punished or subjected to any other
restriction of his or her personal liberty in the territory of the State to which that
person is transferred in respect of acts, omissions or convictions prior to his or her
departure from the territory of the State from which he or she was transferred.

13. Each State Party shall designate a central authority that shall have the respon-
sibility and power to receive requests for mutual legal assistance and either to execute
them or to transmit them to the competent authorities for execution. Where a State
Party hasaspecialregion orterritory with a separate system of mutual legal assistance,
it may designate a distinct central authority that shall have the same function for
that region or territory. Central authorities shall ensure the speedy and proper
execution or transmission of the requests received. Where the central authority
transmits the request to a competent authority for execution, it shall encourage the
speedy and proper execution of therequest by the competentauthority. The Secretary-
General of the United Nations shall be notified of the central authority designated
for this purpose at the time each State Party deposits its instrument of ratification,
acceptance or approval of or accession to this Convention. Requests for mutual legal
assistance and any communication related thereto shall be transmitted to the central
authorities designated by the States Parties. This requirement shall be without prej-
udice to the right of a State Party to require that such requests and communications
be addressed to it through diplomatic channels and, in urgent circumstances, where
the States Parties agree, through the International Criminal Police Organization, if
possible.
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14. Requests shall be made in writing or, where possible, by any means capable of
producing a written record, in a language acceptable to the requested State Party,
under conditions allowing that State Party to establish authenticity. The Secretary-
General of the United Nations shall be notified of the language or languages acceptable
to each State Party at the time it deposits its instrument of ratification, acceptance
or approval of or accession to this Convention. In urgent circumstances and where
agreed by the States Parties, requests may be made orally but shall be confirmed in
writing forthwith.

15. A request for mutual legal assistance shall contain:
(a) The identity of the authority making the request;

(b) The subject matter and nature of the investigation, prosecution or judicial
proceeding to which the request relates and the name and functions of the
authority conducting the investigation, prosecution or judicial proceeding;

(c) Asummary of the relevant facts, except in relation to requests for the purpose
of service of judicial documents;

(d) A description of the assistance sought and details of any particular procedure
that the requesting State Party wishes to be followed;

(e) Where possible, the identity, location and nationality of any person concerned,;
and

(f) The purpose for which the evidence, information or action is sought.

16. The requested State Party may request additional information when it appears
necessary for the execution of the request in accordance with its domestic law or
when it can facilitate such execution.

17. A request shall be executed in accordance with the domestic law of the
requested State Party and, to the extent not contrary to the domestic law of the
requested State Party and where possible, inaccordance with the procedures specified
in the request.

18. Wherever possible and consistent with fundamental principles of domestic law,
when an individual is in the territory of a State Party and has to be heard as a witness
or expert by the judicial authorities of another State Party, the first State Party may,
at the request of the other, permit the hearing to take place by video conference if
it is not possible or desirable for the individual in question to appear in person in the
territory of the requesting State Party. States Parties may agree that the hearing shall
be conducted by a judicial authority of the requesting State Party and attended by a
judicial authority of the requested State Party.

19. The requesting State Party shall not transmit or use information or evidence
furnished by the requested State Party for investigations, prosecutions or judicial
proceedings other than those stated in the request without the prior consent of the
requested State Party. Nothing in this paragraph shall prevent the requesting State
Party from disclosing in its proceedings information or evidence that is exculpatory
to an accused person. In the latter case, the requesting State Party shall notify the
requested State Party prior to the disclosure and, if so requested, consult with the
requested State Party. If, in an exceptional case, advance notice is not possible, the
requesting State Party shall inform the requested State Party of the disclosure without
delay.

20. The requesting State Party may require that the requested State Party keep
confidential the fact and substance of the request, except to the extent necessary to
execute the request. If the requested State Party cannot comply with the requirement
of confidentiality, it shall promptly inform the requesting State Party.
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21. Mutual legal assistance may be refused:
(a) If the request is not made in conformity with the provisions of this article;

(b) If the requested State Party considers that execution of the request is likely
to prejudice its sovereignty, security, ordre public or other essential interests;

(c) If the authorities of the requested State Party would be prohibited by its
domestic law from carrying out the action requested with regard to any
similar offence, had it been subject to investigation, prosecution or judicial
proceedings under their own jurisdiction;

(d) If it would be contrary to the legal system of the requested State Party relating
to mutual legal assistance for the request to be granted.

22. States Parties may not refuse a request for mutual legal assistance on the sole
ground that the offence is also considered to involve fiscal matters.

23. Reasons shall be given for any refusal of mutual legal assistance.

24. The requested State Party shall execute the request for mutual legal assistance
as soon as possible and shall take as full account as possible of any deadlines
suggested by the requesting State Party and for which reasons are given, preferably
in the request. The requesting State Party may make reasonable requests for informa-
tion on the status and progress of measures taken by the requested State Party to
satisfy its request. The requested State Party shall respond to reasonable requests
by the requesting State Party on the status, and progressinits handling, of the request.
The requesting State Party shall promptly inform the requested State Party when the
assistance sought is no longer required.

25. Mutual legal assistance may be postponed by the requested State Party on the
ground that it interferes with an ongoing investigation, prosecution or judicial
proceeding.

26. Before refusing a request pursuant to paragraph 21 of this article or postponing
its execution pursuant to paragraph 25 of this article, the requested State Party shall
consult with the requesting State Party to consider whether assistance may be
granted subject to such terms and conditions as it deems necessary. If the requesting
State Party accepts assistance subject to those conditions, it shall comply with the
conditions.

27. Without prejudice to the application of paragraph 12 of this article, a witness,
expert or other person who, at the request of the requesting State Party, consents
to give evidence in a proceeding or to assist in an investigation, prosecution or judicial
proceeding in the territory of the requesting State Party shall not be prosecuted,
detained, punished or subjected to any other restriction of his or her personal liberty
in that territory in respect of acts, omissions or convictions prior to his or her
departure from the territory of the requested State Party. Such safe conduct shall
cease when the witness, expert or other person having had, for a period of fifteen
consecutive days or for any period agreed upon by the States Parties from the date
on which he or she has been officially informed that his or her presence is no longer
required by the judicial authorities, an opportunity of leaving, has nevertheless
remained voluntarily in the territory of the requesting State Party or, having left it,
has returned of his or her own free will.

28. The ordinary costs of executing a request shall be borne by the requested State
Party, unless otherwise agreed by the States Parties concerned. If expenses of a
substantial or extraordinary nature are or will be required to fulfil the request, the
States Parties shall consult to determine the terms and conditions under which the
request will be executed, as well as the manner in which the costs shall be borne.

29. The requested State Party:
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(a) Shall provide to the requesting State Party copies of government records,
documents or information in its possession that under its domestic law are
available to the general public;

(b) May, at its discretion, provide to the requesting State Party in whole, in part
or subject to such conditions as it deems appropriate, copies of any govern-
ment records, documents or information in its possession that under its
domestic law are not available to the general public.

30. States Parties shall consider, as may be necessary, the possibility of concluding
bilateral or multilateral agreements or arrangements that would serve the purposes
of, give practical effect to or enhance the provisions of this article.

Article 49
Joint investigations

States Parties shall consider concluding bilateral or multilateral agreements or
arrangements whereby, in relation to matters that are the subject of investigations,
prosecutions or judicial proceedings in one or more States, the competent authorities
concerned may establish joint investigative bodies. In the absence of such agreements
or arrangements, joint investigations may be undertaken by agreement on a case-by-
case basis. The States Parties involved shall ensure that the sovereignty of the State
Party in whose territory such investigation is to take place is fully respected.

Article 50
Special investigative techniques

1. In order to combat corruption effectively, each State Party shall, to the extent
permitted by the basic principles of its domestic legal system and in accordance with
the conditions prescribed by its domestic law, take such measures as may be necessary,
within its means, to allow for the appropriate use by its competent authorities of
controlled delivery and, where it deems appropriate, other special investigative
techniques, such as electronic or other forms of surveillance and undercover opera-
tions, within its territory, and to allow for the admissibility in court of evidence derived
therefrom.

2. For the purpose of investigating the offences covered by this Convention, States
Parties are encouraged to conclude, when necessary, appropriate bilateral or multi-
lateral agreements or arrangements for using such special investigative techniques
in the context of cooperation at the international level. Such agreements or
arrangementsshall be concluded and implementedin full compliance with the principle
of sovereign equality of States and shall be carried out strictly in accordance with the
terms of those agreements or arrangements.

3. In the absence of an agreement or arrangement as set forth in paragraph 2 of
this article, decisions to use such special investigative techniques at the international
level shall be made on a case-by-case basis and may, when necessary, take into
consideration financial arrangements and understandings with respect to the exercise
of jurisdiction by the States Parties concerned.

4. Decisions to use controlled delivery at the international level may, with the
consent of the States Parties concerned, include methods such as intercepting and
allowing the goods or funds to continue intact or be removed or replaced in whole
orin part.

Article 54

Mechanisms for recovery of property through international cooperation in
confiscation
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1. Each State Party, in order to provide mutual legal assistance pursuant to article
55 of this Convention with respect to property acquired through or involved in the
commission of an offence established in accordance with this Convention, shall, in
accordance with its domestic law:

(a) Take such measures as may be necessary to permit its competent authorities
to give effect to an order of confiscation issued by a court of another State
Party;

(b) Take such measures as may be necessary to permit its competent authorities,
where they have jurisdiction, to order the confiscation of such property of
foreign origin by adjudication of an offence of money-laundering or such
other offence as may be within its jurisdiction or by other procedures
authorized under its domestic law; and

(c) Consider taking such measures as may be necessary to allow confiscation of
such property without a criminal conviction in cases in which the offender
cannot be prosecuted by reason of death, flight or absence or in other
appropriate cases.

2. Each State Party, in order to provide mutual legal assistance upon a request made
pursuant to paragraph 2 of article 55 of this Convention, shall, in accordance with its
domestic law:

(a) Take such measures as may be necessary to permit its competent authorities
to freeze or seize property upon a freezing or seizure order issued by a court
or competent authority of a requesting State Party that provides a reasonable
basis for the requested State Party to believe that there are sufficient grounds
for taking such actions and that the property would eventually be subject to
an order of confiscation for purposes of paragraph 1 (a) of this article;

(b) Take such measures as may be necessary to permit its competent authorities
to freeze or seize property upon a request that provides a reasonable basis
for the requested State Party to believe that there are sufficient grounds for
taking such actions and that the property would eventually be subject to an
order of confiscation for purposes of paragraph 1 (a) of this article; and

(c) Consider taking additional measures to permit its competent authorities to
preserve property for confiscation, such as on the basis of a foreign arrest
or criminal charge related to the acquisition of such property.

Article 55
International cooperation for purposes of confiscation

1. A State Party that has received a request from another State Party having juris-
diction over an offence established in accordance with this Convention for confiscation
of proceeds of crime, property, equipment or other instrumentalities referred to in
article 31, paragraph 1, of this Convention situated in its territory shall, to the
greatest extent possible within its domestic legal system:

(a) Submit the request to its competent authorities for the purpose of obtaining
an order of confiscation and, if such an order is granted, give effect to it; or

(b) Submit to its competent authorities, with a view to giving effect to it to the
extent requested, an order of confiscation issued by a court in the territory
of the requesting State Party in accordance with articles 31, paragraph 1,
and 54, paragraph 1 (a), of this Convention insofar as it relates to proceeds
of crime, property, equipment or other instrumentalities referred to in article
31, paragraph 1, situated in the territory of the requested State Party.
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2. Following a request made by another State Party having jurisdiction over an
offence established in accordance with this Convention, the requested State Party
shall take measures to identify, trace and freeze or seize proceeds of crime, property,
equipment or other instrumentalities referred to in article 31, paragraph 1, of this
Convention for the purpose of eventual confiscation to be ordered either by the
requesting State Party or, pursuant to a request under paragraph 1 of this article, by
the requested State Party.

3. The provisions of article 46 of this Convention are applicable, mut atis mutandis,
to this article. In addition to the information specified in article 46, paragraph 15,
requests made pursuant to this article shall contain:

(a) In the case of a request pertaining to paragraph 1 (a) of this article, a
description of the property to be confiscated, including, to the extent possible,
the location and, where relevant, the estimated value of the property and a
statement of the facts relied upon by the requesting State Party sufficient
to enable the requested State Party to seek the order under its domestic law;

(b) In the case of a request pertaining to paragraph 1 (b) of this article, a legally
admissible copy of an order of confiscation upon which the request is based
issued by the requesting State Party, a statement of the facts and information
as to the extent to which execution of the order is requested, a statement
specifying the measures taken by the requesting State Party to provide
adequate notification to bona fide third parties and to ensure due process
and a statement that the confiscation order is final;

(c) In the case of a request pertaining to paragraph 2 of this article, a statement
of the facts relied upon by the requesting State Party and a description of
the actions requested and, where available, a legally admissible copy of an
order on which the request is based.

4. The decisions or actions provided for in paragraphs 1 and 2 of this article shall
be taken by the requested State Party in accordance with and subject to the provisions
of its domestic law and its procedural rules or any bilateral or multilateral agreement
or arrangement to which it may be bound in relation to the requesting State Party.

5. Each State Party shall furnish copies of its laws and regulations that give effect
to this article and of any subsequent changes to such laws and regulations or a
description thereof to the Secretary-General of the United Nations.

6. If a State Party elects to make the taking of the measures referred to in paragraphs
1 and 2 of this article conditional on the existence of a relevant treaty, that State
Party shall consider this Convention the necessary and sufficient treaty basis.

7. Cooperation under this article may also be refused or provisional measures lifted
if the requested State Party does not receive sufficient and timely evidence or if the
property is of a de minimis value.

8. Before lifting any provisional measure taken pursuant to this article, the
requested State Party shall, wherever possible, give the requesting State Party an
opportunity to present its reasons in favour of continuing the measure.

9. The provisions of this article shall not be construed as prejudicing the rights of
bona fide third parties.

Article 56
Special cooperation

Without prejudice to its domestic law, each State Party shall endeavour to take
measures to permit it to forward, without prejudice to its own investigations, prose-
cutions or judicial proceedings, information on proceeds of offences established in
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accordance with this Convention to another State Party without prior request, when
it considers that the disclosure of such information might assist the receiving State
Party in initiating or carrying out investigations, prosecutions or judicial proceedings
or might lead to a request by that State Party under this chapter of the Convention.

Article 57
Return and disposal of assets

1. Property confiscated by a State Party pursuant to article 31 or 55 of this
Convention shall be disposed of, including by return to its prior legitimate owners,
pursuant to paragraph 3 of this article, by that State Party in accordance with the
provisions of this Convention and its domestic law.

2. Each State Party shall adopt such legislative and other measures, in accordance
with the fundamental principles of its domestic law, as may be necessary to enable
its competent authorities to return confiscated property, when acting on the request
made by another State Party, in accordance with this Convention, taking into account
the rights of bona fide third parties.

3. In accordance with articles 46 and 55 of this Convention and paragraphs 1 and
2 of this article, the requested State Party shall:

(a) In the case of embezzlement of public funds or of laundering of embezzled
public funds as referred to in articles 17 and 23 of this Convention, when
confiscation was executed in accordance with article 55 and on the basis of
a final judgement in the requesting State Party, a requirement that can be
waived by the requested State Party, return the confiscated property to the
requesting State Party;

(b) In the case of proceeds of any other offence covered by this Convention, when
the confiscation was executed inaccordance with article 55 of this Convention
and on the basis of a final judgement in the requesting State Party, a
requirement that can be waived by the requested State Party, return the
confiscated property to the requesting State Party, when the requesting State
Party reasonably establishes its prior ownership of such confiscated property
to the requested State Party or when the requested State Party recognizes
damage to the requesting State Party as a basis for returning the confiscated
property;

(c) In all other cases, give priority consideration to returning confiscated property
to the requesting State Party, returning such property to its prior legitimate
owners or compensating the victims of the crime.

4. Where appropriate, unless States Parties decide otherwise, the requested State
Party may deduct reasonable expenses incurred in investigations, prosecutions or
judicial proceedings leading to the return or disposition of confiscated property
pursuant to this article.

5. Where appropriate, States Parties may also give special consideration to

concluding agreements or mutually acceptable arrangements, on a case-by-case basis,
for the final disposal of confiscated property.

SCHEDULE 13

Text oF EU/US AGREEMENT ON MuTUAL LEGAL ASSISTANCE

THE EUROPEAN UNION AND THE UNITED STATES OF AMERICA,
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DESIRING further to facilitate cooperation between the European Union Member
States and the United States of America,

DESIRING to combat crime in a more effective way as a means of protecting their
respective democratic societies and common values,

HAVING DUE REGARD for rights of individuals and the rule of law,

MINDFUL of the guarantees under their respective legal systems which provide an
accused person with the right to a fair trial, including the right to adjudication by an
impartial tribunal established pursuant to law,

DESIRING to conclude an Agreement relating to mutual legal assistance in criminal
matters,

HAVE AGREED AS FOLLOWS:
Article 1
Object and purpose

The Contracting Parties undertake, in accordance with the provisions of this
Agreement, to provide for enhancements to cooperation and mutual legal assistance.

Article 2
Definitions

1. ‘Contracting Parties’ shall mean the European Union and the United States of
America.

2. ‘Member State’ shall mean a Member State of the European Union.
Article 3

Scope of application of this Agreement in relation to bilateral mutual legal assis-
tance treaties with Member States and in the absence thereof

1. The European Union, pursuant to the Treaty on European Union, and the United
States of America shall ensure that the provisions of this Agreement are applied in
relation to bilateral mutual legal assistance treaties between the Member States and
the United States of America, in force at the time of the entry into force of this
Agreement, under the following terms:

(a) Article 4 shall be applied to provide for identification of financial accounts
and transactionsin addition to any authority already provided under bilateral
treaty provisions;

(b) Article 5 shall be applied to authorise the formation and activities of joint
investigative teams in addition to any authority already provided under
bilateral treaty provisions;

(c) Article 6 shall be applied to authorise the taking of testimony of a person
located in the requested State by use of video transmission technology
between the requesting and requested States in addition to any authority
already provided under bilateral treaty provisions;

(d) Article 7 shall be applied to provide for the use of expedited means of
communication in addition to any authority already provided under bilateral
treaty provisions;
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(e) Article 8 shall be applied to authorise the providing of mutual legal assistance
to the administrative authorities concerned, in addition to any authority
already provided under bilateral treaty provisions;

(f) subject to Article 9(4) and (5), Article 9 shall be applied in place of, or in the
absence of bilateral treaty provisions governing limitations on use of infor-
mation or evidence provided to the requesting State, and governing the
conditioning or refusal of assistance on data protection grounds;

(g) Article 10 shall be applied in the absence of bilateral treaty provisions
pertaining to the circumstances under which a requesting State may seek
the confidentiality of its request.

2. (a) The European Union, pursuant to the Treaty on European Union, shall ensure
that each Member State acknowledges, in a written instrument between such
Member State and the United States of America, the application, in the
manner set forth in this Article, of its bilateral mutual legal assistance treaty
in force with the United States of America.

(b) The European Union, pursuant to the Treaty on European Union, shall ensure
that new Member States acceding to the European Union after the entry into
force of this Agreement, and having bilateral mutual legal assistance treaties
with the United States of America, take the measures referred to in
subparagraph (a).

(c) The Contracting Parties shall endeavour to complete the process described in
subparagraph (b) prior to the scheduled accession of a new Member State,
or as soon as possible thereafter. The European Union shall notify the United
States of America of the date of accession of new Member States.

3. (a) The European Union, pursuant to the Treaty on European Union, and the
United States of America shall also ensure that the provisions of this Agree-
ment are applied in the absence of a bilateral mutual legal assistance treaty
in force between a Member State and the United States of America.

(b) The European Union, pursuant to the Treaty on European Union, shall ensure
that such Member State acknowledges, in a written instrument between such
Member State and the United States of America, the application of the
provisions of this Agreement.

(c) The European Union, pursuant to the Treaty on European Union, shall ensure
that new Member States acceding to the European Union after the entry into
force of this Agreement, which do not have bilateral mutual legal assistance
treaties with the United States of America, take the measures referred to in
subparagraph (b).

4. If the process described in paragraph 2(b) and 3(c) is not completed by the date
of accession, the provisions of this Agreement shall apply in the relations between
the United States of America and that new Member State as from the date on which
they have notified each other and the European Union of the completion of their
internal procedures for that purpose.

5. The Contracting Parties agree that this Agreement is intended solely for mutual
legal assistance between the States concerned. The provisions of this Agreement shall
not give rise to a right on the part of any private person to obtain, suppress, or exclude
any evidence, or to impede the execution of a request, nor expand or limit rights
otherwise available under domestic law.

Article 4

Identification of bank information
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1. (a) Upon request of the requesting State, the requested State shall, in accordance
with the terms of this Article, promptly ascertain if the banks located in its
territory possess information on whether anidentified natural or legal person
suspected of or charged with a criminal offence is the holder of a bank account
or accounts. The requested State shall promptly communicate the results of
its enquiries to the requesting State.

(b) The actions described in subparagraph (a) may also be taken for the purpose
of identifying:

(i) information regarding natural or legal persons convicted of or otherwise
involved in a criminal offence;

(ii) information in the possession of non-bank financial institutions; or
(iii) financial transactions unrelated to accounts.
2. A request for information described in paragraph 1 shall include:

(a) the identity of the natural or legal person relevant to locating such accounts
or transactions; and

(b) sufficient information to enable the competent authority of the requested
State to:

(i) reasonably suspect that the natural or legal person concerned has engaged
in a criminal offence and that banks or non-bank financial institutions in
the territory of the requested State may have the information requested,;
and

(ii) conclude that the information sought relates to the criminal investigation
or proceeding;

(c) tothe extent possible, information concerning which bank or non-bank financial
institution may be involved, and other information the availability of which
may aid in reducing the breadth of the enquiry.

3. Requests for assistance under this Article shall be transmitted between:

(a) central authorities responsible for mutual legal assistance in Member States,
or national authorities of Member States responsible for investigation or
prosecution of criminal offences as designated pursuant to Article 15(2); and

(b) national authorities of the United States responsible for investigation or
prosecution of criminal offences, as designated pursuant to Article 15(2).

The Contracting Parties may, following the entry into force of this Agreement, agree
by Exchange of Diplomatic Note to modify the channels through which requests under
this Article are made.

4. (a) Subject to subparagraph (b), a State may, pursuant to Article 15, limit its
obligation to provide assistance under this Article to:

(i) offences punishable under the laws of both the requested and requesting
States;

(ii) offences punishable by a penalty involving deprivation of liberty or a
detention order of a maximum period of at least four years in the
requesting State and at least two years in the requested State; or

(iii) designated serious offences punishable under the laws of both the
requested and requesting States.
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(b) A State which limits its obligation pursuant to subparagraph (a)(ii) or (iii) shall,
at a minimum, enable identification of accounts associated with terrorist
activity and the laundering of proceeds generated from a comprehensive
range of serious criminal activities, punishable under the laws of both the
requesting and requested States.

5. Assistance may not be refused under this Article on grounds of bank secrecy.

6. The requested State shall respond to a request for production of the records
concerning the accounts or transactions identified pursuant to this Article, in accor-
dance with the provisions of the applicable mutual legal assistance treaty in force
between the States concerned, or in the absence thereof, in accordance with the
requirements of its domestic law.

7. The Contracting Parties shall take measures to avoid the imposition of extraordi-
nary burdens on requested States through application of this Article. Where extraor-
dinary burdens on a requested State nonetheless result, including on banks or by
operation of the channels of communications foreseen in this Article, the Contracting
Parties shall immediately consult with a view to facilitating the application of this
Article, including the taking of such measures as may be required to reduce pending
and future burdens.

Article 5
Joint investigative teams

1. The Contracting Parties shall, to the extent they have not already done so, take
such measures as may be necessary to enable joint investigative teams to be estab-
lished and operated in the respective territories of each Member State and the United
States of America for the purpose of facilitating criminal investigations or prosecutions
involving one or more Member States and the United States of America where deemed
appropriate by the Member State concerned and the United States of America.

2. The procedures under which the team is to operate, such as its composition,
duration, location, organisation, functions, purpose, and terms of participation of
team members of a State in investigative activities taking place in another State's
territory shall be as agreed between the competent authorities responsible for the
investigation or prosecution of criminal offences, as determined by the respective
States concerned.

3. The competent authorities determined by the respective States concerned shall
communicate directly for the purposes of the establishment and operation of such
team except that where the exceptional complexity, broad scope, or other circum-
stances involved are deemed to require more central coordination as to some or all
aspects, the States may agree upon other appropriate channels of communications
to that end.

4. Where the joint investigative team needs investigative measures to be taken in
one of the States setting up the team, a member of the team of that State may request
its own competent authorities to take those measures without the other States having
to submit a request for mutual legal assistance. The required legal standard for
obtaining the measure in that State shall be the standard applicable to its domestic
investigative activities.

Article 6
Video conferencing

1. The Contracting Parties shall take such measures as may be necessary to enable
the use of video transmission technology between each Member State and the United
States of America for taking testimony in a proceeding for which mutual legal assis-
tance is available of a witness or expert located in a requested State, to the extent
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such assistance is not currently available. To the extent not specifically set forth in
this Article, the modalities governing such procedure shall be as provided under the
applicable mutual legal assistance treaty in force between the States concerned, or
the law of the requested State, as applicable.

2. Unless otherwise agreed by the requesting and requested States, the requesting
State shall bear the costs associated with establishing and servicing the video trans-
mission. Other costs arising in the course of providing assistance (including costs
associated with travel of participants in the requested State) shall be borne in
accordance with the applicable provisions of the mutual legal assistance treaty in
force between the States concerned, or where there is no such treaty, as agreed upon
by the requesting and requested States.

3. The requesting and requested States may consult in order to facilitate resolution
of legal, technical or logistical issues that may arise in the execution of the request.

4. Without prejudice to any jurisdiction under the law of the requesting State,
making an intentionally false statement or other misconduct of the witness or expert
during the course of the video conference shall be punishable in the requested State
in the same manner as if it had been committed in the course of its domestic
proceedings.

5. This Article is without prejudice to the use of other means for obtaining of
testimony in the requested State available under applicable treaty or law.

6. This Article is without prejudice to application of provisions of bilateral mutual
legal assistance agreements between Member States and the United States of Amer-
icathat require or permit the use of video conferencing technology for purposes other
thanthose describedin paragraph 1, including for purposes of identification of persons
or objects, or taking of investigative statements. Where not already provided for
under applicable treaty or law, a State may permit the use of video conferencing
technology in such instances.

Article 7
Expedited transmission of requests

Requests for mutual legal assistance, and communications related thereto, may be
made by expedited means of communications, including fax or e-mail, with formal
confirmation to follow where required by the requested State. The requested State
may respond to the request by any such expedited means of communication.

Article 8
Mutual legal assistance to administrative authorities

1. Mutual legal assistance shall also be afforded to a national administrative
authority, investigating conduct with a view to a criminal prosecution of the conduct,
orreferral of the conduct to criminalinvestigation or prosecution authorities, pursuant
to its specific administrative or regulatory authority to undertake such investigation.
Mutual legal assistance may also be afforded to other administrative authorities under
such circumstances. Assistance shall not be available for matters in which the
administrative authority anticipates that no prosecution or referral, as applicable,
will take place.

2. (a) Requests for assistance under this Article shall be transmitted between the
centralauthoritiesdesignated pursuanttothe bilateralmutuallegalassistance
treaty in force between the States concerned, or between such other
authorities as may be agreed by the central authorities.

(b) In the absence of a treaty, requests shall be transmitted between the United
States Department of Justice and the Ministry of Justice or, pursuant to
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Article 15(1), comparable Ministry of the Member State concernedresponsible
for transmission of mutual legal assistance requests, or between such other
authorities as may be agreed by the Department of Justice and such Ministry.

3. The Contracting Parties shall take measures to avoid the imposition of extraordi-
nary burdens on requested States through application of this Article. Where extraor-
dinary burdens on a requested State nonetheless result, the Contracting Parties shall
immediately consult with a view to facilitating the application of this Article, including
the taking of such measures as may be required to reduce pending and future burdens.

Article 9
Limitations on use to protect personal and other data

1. The requesting State may use any evidence or information obtained from the
requested State:

(a) for the purpose of its criminal investigations and proceedings;
(b) for preventing an immediate and serious threat to its public security;

(c) in its non-criminal judicial or administrative proceedings directly related to
investigations or proceedings:

(i) set forth in subparagraph (a); or
(ii) for which mutual legal assistance was rendered under Article 8;

(d) for any other purpose, if the information or evidence has been made public
within the framework of proceedings for which they were transmitted, or in
any of the situations described in subparagraphs (a), (b) and (c); and

(e) for any other purpose, only with the prior consent of the requested State.

2. (a) This Article shall not prejudice the ability of the requested State to impose
additional conditions in a particular case where the particular request for
assistance could not be complied with in the absence of such conditions.
Where additional conditions have been imposed in accordance with this
subparagraph, the requested State may require the requesting State to give
information on the use made of the evidence or information.

(b) Generic restrictions with respect to the legal standards of the requesting State
for processing personal data may not be imposed by the requested State as
a condition under subparagraph (a) to providing evidence or information.

3. Where, following disclosure to the requesting State, the requested State becomes
aware of circumstances that may cause it to seek an additional condition in a partic-
ular case, the requested State may consult with the requesting State to determine
the extent to which the evidence and information can be protected.

4. A requested State may apply the use limitation provision of the applicable bilat-
eral mutual legal assistance treaty in lieu of this Article, where doing so will result in
less restriction on the use of information and evidence than provided for in this
Article.

5. Where a bilateral mutual legal assistance treaty in force between a Member State
and the United States of America on the date of signature of this Agreement, permits
limitation of the obligation to provide assistance with respect to certain tax offences,
the Member State concerned may indicate, in its exchange of written instruments
with the United States of America described in Article 3(2), that, with respect to such
offences, it will continue to apply the use limitation provision of that treaty.

Article 10
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Requesting State's request for confidentiality

The requested State shall use its best efforts to keep confidential a request and its
contents if such confidentiality is requested by the requesting State. If the request
cannot be executed without breaching the requested confidentiality, the central
authority of the requested State shall so inform the requesting State, which shall then
determine whether the request should nevertheless be executed.

Article 11
Consultations

The Contracting Parties shall, as appropriate, consult to enable the most effective
use to be made of this Agreement, including to facilitate the resolution of any dispute
regarding the interpretation or application of this Agreement.

Article 12
Temporal application

1. This Agreement shall apply to offences committed before as well as after it enters
into force.

2. This Agreement shall apply to requests for mutual legal assistance made after its
entry into force. Nevertheless, Articles 6 and 7 shall apply to requests pending in a
requested State at the time this Agreement enters into force.

Article 13
Non-derogation

Subject to Article 4(5) and Article 9(2)(b), this Agreement is without prejudice to
the invocation by the requested State of grounds for refusal of assistance available
pursuant to a bilateral mutual legal assistance treaty, or, in the absence of a treaty,
itsapplicablelegal principles,includingwhere execution of therequest would prejudice
its sovereignty, security, order public or other essential interests.

Article 14
Future bilateral mutual legal assistance treaties with Member States

This Agreement shall not preclude the conclusion, after its entry into force, of
bilateral Agreements between a Member State and the United States of America
consistent with this Agreement.

Article 15
Designations and notifications

1. Where a Ministry other than the Ministry of Justice has been designated under
Article 8(2)(b), the European Union shall notify the United States of America of such
designation prior to the exchange of written instruments described in Article 3(3)
between the Member States and the United States of America.

2. The Contracting Parties, on the basis of consultations between them on which
national authorities responsible for the investigation and prosecution of offences to
designate pursuant to Article 4(3), shall notify each other of the national authorities
so designated prior to the exchange of written instruments described in Article 3(2)
and (3) between the Member States and the United States of America. The European
Union shall, for Member States having no mutual legal assistance treaty with the
United States of America, notify the United States of America prior to such exchange
of the identity of the central authorities under Article 4(3).
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3. The Contracting Parties shall notify each other of any limitations invoked under
Article 4(4) prior to the exchange of written instruments described in Article 3(2) and
(3) between the Member States and the United States of America.

Article 16
Territorial application
1. This Agreement shall apply:
(a) to the United States of America;
(b) in relation to the European Union, to:
— Member States,

— territories for whose external relations a Member State has responsibility,
or countries that are not Member States for whom a Member State has
other duties with respect to external relations, where agreed upon by
exchange of diplomatic note between the Contracting Parties, duly
confirmed by the relevant Member State.

2. The application of this Agreement to any territory or country in respect of which
extension has been made in accordance with subparagraph (b) of paragraph 1 may
be terminated by either Contracting Party giving six months' written notice to the
other Contracting Partythroughthediplomaticchannel, wheredulyconfirmedbetween
the relevant Member State and the United States of America.

Article 17
Review

The Contracting Parties agree to carry out a common review of this Agreement no
later than five years after its entry into force. The review shall address in particular
the practical implementation of the Agreement and may also include issues such as
the consequences of further development of the European Union relating to the
subject matter of this Agreement.

Article 18
Entry into force and termination

1. This Agreement shall enter into force on the first day following the third month
after the date on which the Contracting Parties have exchanged instruments indicating
thatthey have completed theirinternal procedures forthis purpose. These instruments
shall also indicate that the steps specified in Article 3(2) and (3) have been completed.

2. Either Contracting Party may terminate this Agreement at any time by giving
written notice to the other Party, and such termination shall be effective six months
after the date of such notice.

In witness whereof the undersigned Plenipotentiaries have signed this Agreement.

Done at Washington D.C. on the twenty-fifth day of June in the year two thousand
and three in duplicate in the Danish, Dutch, English, Finnish, French, German, Greek,
Italian, Portuguese, Spanish and Swedish languages, each text being equally authentic.

Explanatory Note on the Agreement on Mutual Legal Assistance between the
European Union and the United States of America

This note reflects understandings regarding the application of certain provisions of
the Agreement on Mutual Legal Assistance between the European Union and the
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United States of America (hereinafter ‘the Agreement’) agreed between the
Contracting Parties.

On Article 8

With respect to the mutual legal assistance to administrative authorities under
Article 8(1), the first sentence of Article 8(1) imposes an obligation to afford mutual
legal assistance to requesting United States of America federal administrative
authorities and to requesting national administrative authorities of Member States.
Under the second sentence of that paragraph mutual legal assistance may also be
made available to other, that is non-federal or local, administrative authorities. This
provision however, is available at the discretion of the requested State.

The Contracting Parties agree that under the first sentence of Article 8(1) mutual
legal assistance will be made available to a requesting administrative authority that
is, at the time of making the request, conducting investigations or proceedings in
contemplation of criminal prosecution or referral of the investigated conduct to the
competent prosecuting authorities, within the terms of its statutory mandate, as
further described immediately below. The fact that, at the time of making the request
referral for criminal prosecution is being contemplated does not exclude that, other
sanctions than criminal ones may be pursued by that authority. Thus, mutual legal
assistance obtained under Article 8(1) may lead the requesting administrative
authority to the conclusion that pursuance of criminal proceedings or criminal referral
would not be appropriate. These possible consequences do not affect the obligation
upon the Contracting Parties to provide assistance under this Article.

However, the requesting administrative authority may not use Article 8(1) to request
assistance where criminal prosecution or referral is not being contemplated, or for
matters in which the conduct under investigation is not subject to criminal sanction
or referral under the laws of the requesting State.

The European Union recalls that the subject matter of the Agreement for its part
falls under the provisions on police and judicial cooperation in criminal matters set
out in Title VI of the Treaty on European Union and that the Agreement has been
concluded within the scope of these provisions.

On Article 9

Article 9(2)(b) is meant to ensure that refusal of assistance on data protection
grounds may be invoked only in exceptional cases. Such a situation could arise if,
upon balancing the important interests involved in the particular case (on the one
hand, publicinterests, including the sound administration of justice and, on the other
hand, privacy interests), furnishing the specific data sought by the requesting State
would raise difficulties so fundamental as to be considered by the requested State
to fall within the essential interests grounds for refusal. A broad, categorical, or
systematic application of data protection principles by the requested State to refuse
cooperationis therefore precluded. Thus, the fact the requesting and requested States
have different systems of protecting the privacy of data (such as that the requesting
State does not have the equivalent of a specialised data protection authority) or have
different means of protecting personal data (such as that the requesting State uses
means other than the process of deletion to protect the privacy or the accuracy of
the personal data received by law enforcement authorities), may as such not be
imposed as additional conditions under Article 9(2a).

On Article 14

Article 14 provides that the Agreement shall not preclude the conclusion, after its
entryinto force, of bilateral agreements on mutual legal assistance between a Member
State and the United States of America consistent with the Agreement.

Should any measures set forth in the Agreement create an operational difficulty
for the United States of America and one or more Member States, such difficulty
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should in the first place be resolved, if possible, through consultations between the
Member State or Member States concerned and the United States of America, or, if
appropriate, through the consultation procedures set out in the Agreement. Where
it is not possible to address such operational difficulty through consultations alone,
it would be consistent with the Agreement for future bilateral agreements between
a Member State and the United States of America to provide an operationally feasible
alternative mechanism that would satisfy the objectives of the specific provision with
respect to which the difficulty has arisen.

SCHEDULE 14

Text of IRetand/US Treaty oF 18 January 2001, AS APPLIED BY INSTRUMENT OF
14 Juwy 2005

Instrument as contemplated by Article 3(2) of the Agreement on Mutual Legal
Assistance between the United States of America and the European Union signed 25
June 2003, as to the application of the Treaty between the Government of Ireland
and the Government of the United States of America on Mutual Legal Assistance in
Criminal Matters signed 18 January 2001

1. As contemplated by Article 3(2) of the Agreement on Mutual Legal Assistance
between the United States of America and the European Union signed 25 June 2003
(hereafter “the U.S.-EU Mutual Legal Assistance Agreement”), the Governments of
the United States of America and Ireland acknowledge that, in accordance with the
provisions of this Instrument, the U.S.-EU Mutual Legal Assistance Agreement is
applied in relation to the bilateral Treaty between the Government of Ireland and
the Government of the United States of America on Mutual Legal Assistance in Crim-
inal Matters signed 18 January 2001 (hereafter “the 2001 Mutual Legal Assistance
Treaty”) under the following terms:

(a) Article 4 of the U.S.-EU Mutual Legal Assistance Agreement as set forth in
Article 16 bis of the Annex to this Instrument shall govern the identification
of financial accounts and transactions, in addition to any authority already
provided under the 2001 Mutual Legal Assistance Treaty;

(b) Article 5 of the U.S.-EU Mutual Legal Assistance Agreement as set forth in
Article 16 ter of the Annex to this Instrument shall govern the formation and
activities of joint investigative teams, in addition to any authority already
provided under the 2001 Mutual Legal Assistance Treaty;

(c) Article 6 of the U.S.-EU Mutual Legal Assistance Agreement as set forth in
Articles 6 and 16 quater of the Annex to this Instrument shall govern the
taking of testimony of a person located in the requested Party by use of video
transmission technology between the Requesting and Requested Parties, in
addition to any authority already provided under the 2001 Mutual Legal
Assistance Treaty;

(d) Article 7 of the U.S.-EU Mutual Legal Assistance Agreement as set forth in
Article 4(1) of the Annex to this Instrument shall govern the use of expedited
means of communication, in addition to any authority already provided under
the 2001 Mutual Legal Assistance Treaty;

(e) Article 8 of the U.S.-EU Mutual Legal Assistance Agreement as set forth in
Article 1(1 bis) of the Annex to this Instrument shall govern the providing of
mutual legal assistance to the administrative authorities concerned, in
addition to any authority already provided under the 2001 Mutual Legal
Assistance Treaty;
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(f) Article 9 of the U.S.-EU Mutual Legal Assistance Agreement as set forth in
Article 7 of the Annex to this Instrument shall govern the limitation on use
of information or evidence provided to the Requesting Party, and the condi-
tioning or refusal of assistance on data protection grounds.

2. The Annex reflects the integrated text of the provisions of the 2001 Mutual Legal
Assistance Treaty and the U.S.-EU Mutual Legal Assistance Agreement that shall apply
upon entry into force of this Instrument.

3. In accordance with Article 12 of the U.S.-EU Mutual Legal Assistance Agreement,
this Instrument shall apply to offences committed before as well as after it enters
into force.

4. This Instrument shall not apply to requests made prior to its entry into force;
except that, in accordance with Article 12 of the U.S.-EU Mutual Legal Assistance
Agreement, Articles 4(1), 6 and 16 quater of the Annex shall be applicable to requests
made prior to such entry into force.

5. (a) This Instrument shall be subject to the completion by the United States of
America and Ireland of their respective applicable internal procedures for
entryinto force. The Governments of the United States of America and Ireland
shall thereupon exchange instruments indicating that such measures have
been completed. This Instrument shall enter into force on the date of entry
into force of the U.S.-EU Mutual Legal Assistance Agreement.

(b) In the event of termination of the U.S.-EU Mutual Legal Assistance Agreement,
this Instrument shall be terminated and the 2001 Mutual Legal Assistance
Treaty shall be applied. The Governments of the United States of America
and Ireland nevertheless may agree to continue to apply some or all of the
provisions of this Instrument.

IN WITNESS WHEREOF, the undersigned, being duly authorised by their respective
Governments, have signed this Instrument.

DONE at Dublin, in duplicate, this 14th day of July, 2005.

FOR THE GOVERNMENT OF FOR THE GOVERNMENT OF THE UNITED
IRELAND: STATES OF AMERICA:
ANNEX

TREATY BETWEEN THE GOVERNMENT OF THE UNITED STATES OF AMERICA AND THE
GOVERNMENT OF IRELAND ON MUTUAL LEGAL ASSISTANCE IN CRIMINAL MATTERS
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Article 1

Scope of Assistance

1. The Parties shall provide mutual assistance, in accordance with the provisions of
this Treaty, in connection with the investigation, prosecution, and prevention of
offences, and in proceedings related to criminal matters.

1 bis. (a) Mutual legal assistance shall also be afforded to a national administrative
authority, investigating conduct with a view to a criminal prosecution of the
conduct, or referral of the conduct to criminal investigation or prosecution
authorities, pursuant to its specific administrative or regulatory authority to
undertake such investigation. Mutual legal assistance may also be afforded

to other administrative authorities under such circumstances.

Assistance

shall not be available for matters in which the administrative authority
anticipates that no prosecution or referral, as applicable, will take place.

(b) Requests for assistance under this paragraph shall be transmitted between
the Central Authorities designated pursuant to Article 2 of this Treaty, or
between such other authorities as may be agreed by the Central Authorities.

2. Assistance shall include:

(a) taking the testimony or statements of persons;

(b) providing documents, records, and articles of evidence;

(c) locating or identifying persons;

(d) serving documents;

(e) transferring persons in custody for testimony or other purposes;

(f) executing requests for searches and seizures;

(g) identifying, tracing, freezing, seizing, and forfeiting the proceeds and instru-
mentalities of crime and assistance in related proceedings;

(h) such other assistance as may be agreed between Central Authorities.

3. Except when required by the laws of the Requested Party, assistance shall be
provided withoutregard to whetherthe conduct thatisthe subject of the investigation,
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prosecution, or proceeding in the territory of the Requesting Party would constitute
an offence under the laws of the Requested Party.

4. This Treaty is intended solely for mutual legal assistance between the Parties.
The provisions of this Treaty shall not give rise to a right on the part of any private
person to obtain, suppress, or exclude any evidence, or to impede the execution of
a request.

Article 2
Central Authorities

1. Each Party shall designate a Central Authority to make and receive requests
pursuant to this Treaty.

2. For the Government of the United States of America, the Central Authority shall
be the Attorney General or a person designated by the Attorney General. For the
Government of Ireland, the Central Authority shall be the Minister for Justice,
Equality and Law Reform or a person designated by the Minister.

3. The Central Authorities shall communicate directly with one another for the
purposes of this Treaty.

Article 3
Limitations on Assistance
1. The Central Authority of the Requested Party may deny assistance if:

(a) the Requested Party is of the opinion that the request, if granted, would impair
its sovereignty, security, or other essential interests, or would be contrary
to important public policy;

(b) the request relates to an offender who, if proceeded against under the law of
the Requested Party for the offence for which assistance is requested, would
be entitled to be discharged on the grounds of a previous acquittal or
conviction;

(c) the request relates to an offence that is regarded by the Central Authority of
the Requested Party as:

(i) an offence of a political character; or

(ii) an offence under military law of the Requested Party which is not also
an offence under the ordinary criminal law of the Requested Party; or

(d) the request is not made in conformity with the Treaty.

2. Before denying assistance pursuant to this Article, the Central Authority of the
Requested Party shall consult with the Central Authority of the Requesting Party to
consider whether assistance can be given subject to such conditions as it deems
necessary. If the Requesting Party accepts assistance subject to these conditions, it
shall comply with the conditions.

Article 4
Form and Contents of Requests

1. (a) Requests for mutual legal assistance and communications related thereto
may be made and responded to by expedited means of communications,
including fax or e-mail, with formal confirmation of requests to follow where
required by the Requested Party.
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(b) In urgent cases, requests for mutual legal assistance may be made orally but
shall be confirmed in writing within ten days.

(c) The Requested Party may respond by any such expedited means of communi-
cation.

(d) The request shall be in an official language of the Requested Party unless
otherwise agreed.

2. The request shall include the following:

(a) the name of the authority conducting the investigation, prosecution, or
proceeding to which the request relates;

(b) adescription of the subject matter and nature of the investigation, prosecution,
or proceeding, including the specific criminal offences which relate to the
matter;

(c) a description of the evidence, information, or other assistance sought; and

(d) a statement of the purpose for which the evidence, information, or other
assistance is sought.

3. To the extent necessary and possible, a request shall also include:

(a) information on the identity and location of any person from whom evidence
is sought;

(b) information on the identity and location of a person be served, that person’s
relationship to the proceedings, and the manner in which service is to be
made;

(c) information on the identity and whereabouts of a person to be located;

(d) a precise description of the place or person to be searched and of the articles
to be seized;

(e) a description of the manner in which any testimony or statement is to be taken
and recorded;

(f) a list of questions to be asked of a witness;

(g) a description of any particular procedure to be followed in executing the
request;

(h) information as to the allowances and expenses to which a person asked to
appear in the territory of the Requesting Party will be entitled; and

() any other information which may be brought to the attention of the Requested
Party to facilitate its execution of the request.

4. The Requested Party may ask the Requesting Party to provide any further infor-
mation which appears to the Requested Party to be necessary for the purpose of
executing the request.

Article 5
Execution of Requests

1. As empowered by this Treaty or by national law, or in accordance with its
national practice, the Central Authority of the Requested Party shall take whatever
steps it deems necessary to execute promptly requests received from the Requesting
Party. The Courts of the Requested Party shall have authority to issue subpoenas,
search warrants, or other orders necessary to execute the request.

325



Sch. 14 [No. 7.] Criminal Justice (Mutual Assis- [2008.]
tance) Act 2008

2. The Central Authority of the Requested Party shall make all necessary arrange-
ments for representation in the territory of the Requested Party of the Requesting
Party in any proceedings arising out of a request for assistance.

3. The method of execution specified in the request shall be followed except to the
extent that it is incompatible with the laws and practices of the Requested Party.

4. If the Central Authority of the Requested Party determines that execution of a
request would interfere with an ongoing criminal investigation, prosecution, or
proceeding under the laws of that Party, or prejudice the safety of any person, it may
postpone execution, or make execution subject to conditions determined to be
necessary after consultations with the Central Authority of the Requesting Party. If
the Requesting Party accepts the assistance subject to the conditions, it shall comply
with the conditions.

5. The Central Authority of the Requested Party shall, in accordance with its
national law and practice, facilitate the presence in the execution of the request of
such persons as are specified in the request.

6. The Requested Party shall, upon request, keep confidential any information which
might indicate that a request has been made or responded to. If the request cannot
be executed without breaching confidentiality, the Requested Party shall so inform
the Requesting Party, which shall then determine the extent to which it wishes the
request to be executed.

7.The Central Authority of the Requested Party shall respond to reasonable inquiries
by the Central Authority of the Requesting Party concerning progress toward execution
of the request.

8. The Central Authority of the Requested Party may ask the Central Authority of
the Requesting Party to provide information in such form as may be necessary to
enable it to execute the request or to undertake any steps which may be necessary
under the laws and practices of the Requested Party in order to give effect to the
request received from the Requesting Party.

9. The Central Authority of the Requesting Party shall promptly inform the Central
Authority of the Requested Party of any circumstances which make it inappropriate
to proceed with the execution of the request or which require modification of the
action requested.

10. The Central Authority of the Requested Party shall promptly inform the Central
Authority of the Requesting Party of any circumstances which are likely to cause a
significant delay in responding to the request.

11. The Central Authority of the Requested Party shall promptly inform the Central
Authority of the Requesting Party of the outcome of the execution of the request. If
the request is denied, the Central Authority of the Requested Party shall inform the
Central Authority of the Requesting Party of the reasons for the denial.

Article 6
Costs

1. The Requested Party shall pay all costs relating to the execution of the request,
including the costs of representation, except for:

(a) the fees of expert witnesses, the costs of translation, interpretation, and
transcription, and the allowances and expenses related to travel of persons
pursuant to Articles 10 and 11, which costs, fees, allowances, and expenses
shall be paid by the Requesting Party;
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(b) the costs associated with establishing and servicing a video transmission, to
the extent set forth in Article 16 quater.

2. If, during the execution of arequest, it becomes apparent that complete execution
will entail expenses of an extraordinary nature, the Central Authorities shall consult
to determine the terms and conditions under which execution may continue.

Article 7
Limitations on Use

1. The Requesting Party may use any evidence or information obtained from the
Requested Party:

(a) for the purpose of its criminal investigations and proceedings;
(b) for preventing an immediate and serious threat to its public security;

(c) in its non-criminal judicial or administrative proceedings directly related to
investigations or proceedings:

(i) set forth in subparagraph (a); or

(ii) for which mutual legal assistance was rendered under Article 1 (1 bis)(a)
of this Treaty;

(d) for any other purpose, if the evidence or information has been made public
within the framework of proceedings for which they were transmitted, or in
any of the situations described in subparagraphs (a), (b) and (c); and

(e) for any other purpose only with the prior consent of the Requested Party.

2. (a) This Article shall not prejudice the ability of the Requested Party in accordance
with this Treaty to impose additional conditions in a particular case where
the particular request for assistance could not be complied with in the
absence of such conditions. Where additional conditions have been imposed
in accordance with this subparagraph, the Requested Party may require the
Requesting Party to give information on the use made of the evidence or
information.

(b) Genericrestrictions with respect to the legal standards of the Requesting Party
for processing personal data may not be imposed by the Requested Party as
a condition under subparagraph (a) to providing evidence or information.

3. Where, following disclosure to the Requesting Party, the Requested Party becomes
aware of circumstances that may cause it to seek an additional condition in a partic-
ular case, the Requested Party may consult with the Requesting Party to determine
the extent to which the evidence and information can be protected.

Article 8
Testimony or Evidence in the Territory of the Requested Party

1. Apersonintheterritory of the Requested Party from whom testimony or evidence
is requested pursuant to this Treaty may be compelled, if necessary, to appear and
testify or produce items, including documents, records, and articles of evidence.

2. Upon request, the Central Authority of the Requested Party shall furnish informa-
tion in advance about the date and place of the taking of the testimony or evidence
pursuant to this Article.

3. In accordance with its laws and practice, the Requested Party shall permit the
presence of such persons as specified in the request during the execution of the
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request, and shall allow such persons to ask questions directly of the person whose
testimony or evidence is being taken or indirectly through a legal representative
qualified to appear before the courts of the Requested Party.

4. If the person referred to in paragraph 1 asserts a claim of immunity, incapacity,
or privilege under the laws of the Requesting Party, the testimony or evidence shall
nonetheless be taken and the claim made known to the Central Authority of the
Requesting Party for resolution by the authorities of that Party.

5. Evidence produced in the territory of the Requested Party pursuant to this Article
or which is the subject of testimony taken under this Article may be authenticated
by an attestation, including, in the case of business records, authentication in the
manner indicated in Forms Al or A2, as applicable, appended to this Treaty. The
absence or nonexistence of such records may, upon request, be certified through the
use of Forms B1 or B2, as applicable, appended to this Treaty. Records authenticated
by Forms Al or A2, or Forms B1 or B2 certifying the absence or nonexistence of such
records, shall be admissible in evidence in the Requesting Party. Documentary infor-
mation produced pursuant to this Article may also be authenticated pursuant to such
other form or manner as may be prescribed from time to time by either Central
Authority.

Article 9
Records of Government Agencies

1. The Requested Party shall provide the Requesting Party with copies of publicly
available records, including documents or information in any form, in the possession
of government departments and agencies in the Requested Party.

2.The Requested Party may provide copies of any documents, records, orinformation
which are in the possession of a government department or agency of that Party, but
which are not publicly available, to the same extent and under the same conditions
as such copies would be available to its own law enforcement or judicial authorities.
The Requested Party may in its discretion deny a request pursuant to this paragraph
entirely or in part.

3. Records produced pursuant to this Article shall, upon request, be authenticated
under the provisions of the Convention Abolishing the Requirement of Legalisation
for Foreign Public Documents, dated October 5, 1961, or by an official competent to
do so through the use of Forms C1 or C2, as applicable, appended to this Treaty. The
absence or nonexistence of such records may, upon request, be certified through the
use of Forms D1 or D2, as applicable, appended to this Treaty. No further authentica-
tion shall be necessary. Records authenticated by Forms C1 or C2, or Forms D1 or D2
certifying the absence or nonexistence of such records, shall be admissible in evidence
in the Requesting Party. Documentary information produced pursuant to this Article
may also be authenticated pursuantto such other form or manner as may be prescribed
from time to time by either Central Authority.

Article 10
Testimony in the Territory of the Requesting Party

1. When the Requesting Party requests the appearance of a person in the territory
of that Party, the Requested Party shall invite the person to appear voluntarily before
the appropriate authority in the territory of the Requesting Party. The Requesting
Party shall indicate the extent to which the expenses will be paid. The Central
Authority of the Requested Party shall promptly inform the Central Authority of the
Requesting Party of the response of the person.

2. The Central Authority of the Requesting Party may, in its discretion, determine
that a person appearing in the territory of the Requesting Party pursuant to this
article shall not be subject to service of process, or be detained or subjected to any
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restriction of personal liberty, by reason of any acts or convictions which preceded
that person’s departure from the territory of the Requested Party.

3. The safe conduct provided for by this Article shall cease seven days after the
Central Authority of the Requesting Party has notified the Central Authority of the
Requested Party that the person’s presence is no longer required, or when the person,
having left the territory of the Requesting Party, voluntarily returns. The Central
Authority of the Requesting Party may, in its discretion, extend this period for up to
fifteen days if it determines that there is good cause to do so.

Article 11
Transfer of Persons in Custody

1. A person in the custody of one Party whose presence in the territory of the other
Party is sought for purposes of assistance under this Treaty shall be transferred for
those purposes if the person and the Central Authorities of both Parties consent.

2. For purposes of this Article:

(a) the receiving Party shall have the authority and the obligation to keep the
person transferred in custody unless otherwise authorised by the sending
Party;

(b) the receiving Party shall return the person transferred to the custody of the
sending Party as soon as circumstances permit and in any event no later than
the date upon which the person would have been released from custody in
the territory of the sending Party, unless otherwise agreed by both Central
Authorities and the person transferred;

(c) the receiving Party shall not require the sending Party to initiate extradition
proceedings for the return of the person transferred; and

(d) the person transferred shall receive credit for service of the sentence imposed
in the sending Party for time served in the custody of the receiving Party.

Article 12
Location or ldentification of Persons or Items

The Requested Party shall use its best efforts to ascertain the location or identity
of persons or items specified in the request.

Article 13
Service of Documents

1. The Requested Party shall use its best efforts to effect service of any document
relating, in whole or in part, to any request for assistance made by the Requesting
Party under the provisions of this Treaty.

2. Service of any document by virtue of paragraph (1) of this Article shall notimpose
any obligation under the law of the Requested Party to comply with it.

3. The Requesting Party shall transmit any request for the service of a document
requiring the appearance of a person before an authority in the Requesting Party a
reasonable time before the scheduled appearance.

4. The Requested Party shall return a proof of service in the manner specified in
the Request.

Article 14
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Search and Seizure

1. The Requested Party shall execute a request for the search, seizure, and delivery
of any item to the Requesting Party if the request includes the information justifying
such action under the laws of the Requested Party and it is carried out in accordance
with the laws of that Party.

2. The Requested Party may refuse a request if it relates to conduct in respect of
which powers of search and seizure would not be exercisable in the territory of the
Requested Party in similar circumstances.

3. Upon request, every official who has custody of a seized item shall certify, through
the use of Forms E1 or E2, as applicable, appended to this Treaty, the continuity of
custody, the identity of the item, and the integrity of its condition. No further certifi-
cation shall be required. The certificates shall be admissible in evidence in the
Requesting Party. Certification under this Article may also be provided in any other
form or manner as may be prescribed from time to time by either Central Authority.

4. The Central Authority of the Requested Party may require that the Requesting
Party agree to the terms and conditions deemed to be necessary to protect third party
interests in the item to be transferred.

Article 15
Return of Items

The Central Authority of the Requesting Party shall return any items, including
documents, records, or articles of evidence furnished to it in execution of a request
under this Treaty as soon as possible unless the Central Authority of the Requested
Party waives their return.

Article 16
Assistance in Forfeiture Proceedings

1. If the Central Authority of one Party becomes aware of proceeds or instrumental-
ities of offences which are located in the territory of the other Party and may be
forfeitable or otherwise subject to seizure under the laws of that Party, it may so
inform the Central Authority of the other Party. If that other Party has jurisdiction in
this regard, it may present this information to its authorities for a determination
whether any action is appropriate. These authorities shall issue their decision in
accordance with the laws of their country, and the Central Authority shall report to
the Central Authority of the other Party on the action taken.

2. The Parties shall assist each other to the extent permitted by their respective
laws in proceedings relating to the forfeiture of the proceeds and instrumentalities
of offences. This may include action to temporarily freeze the proceeds or instrumen-
talities pending further proceedings.

3. The Party that has custody over proceeds or instrumentalities of offences shall
dispose of them in accordance with its laws. Either Party may transfer all or part of
such assets, or the proceeds of their sale, to the other Party, to the extent permitted
by the transferring Party’s laws and upon such terms as it deems appropriate.

Article 16 bis:
Identification of bank information

1. (a) Uponrequest of the Requesting Party, the Requested Party shall, in accordance
with the terms of this Article, promptly ascertain if the banks located in its
territory possess information on whether an identified natural or legal person
suspected of or charged with a criminal offence is the holder of a bank account
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or accounts. The Requested Party shall promptly communicate the results of
its enquiries to the Requesting Party.

(b) The actions described in subparagraph (a) may also be taken for the purpose
of identifying:

(i) information regarding natural or legal persons convicted of or otherwise
involved in a criminal offence;

(ii) information in the possession of non-bank financial institutions, or
(iii) financial transactions unrelated to accounts.

2. In addition to the requirements of Article 4(2) of this Treaty, a request for infor-
mation described in paragraph 1 shall include:

(a) the identity of the natural or legal person relevant to locating such accounts
or transactions;

(b) sufficient information to enable the competent authority of the Requested
Party to:

(i) reasonably suspect that the natural or legal person concerned has engaged
in a criminal offence and that banks or non-bank financial institutions in
the territory of the Requested Party may have the information requested,;
and

(ii) conclude that the information sought relates to the criminal investigation
or proceeding; and

(c)tothe extent possible, information concerning which bank or non-bank financial
institution may be involved, and other information the availability of which
may aid in reducing the breadth of the enquiry.

3. Unless subsequently modified by exchange of diplomatic note between the
European Union and the United States of America, requests for assistance under this
Article shall be transmitted between:

(a) for Ireland, its Central Authority set forth in Article 2(2) of this Treaty, and
(b) for the United States of America, the attaché responsible for Ireland of the:

(i) U.S. Department of Justice, Drug Enforcement Administration, with respect
to matters within its jurisdiction;

(ii) U.S. Department of Homeland Security, Bureau of Immigration and
Customs Enforcement, with respect to matters within its jurisdiction;

(iii) U.S. Department of Justice, Federal Bureau of Investigation, with respect
to all other matters.

4.Ireland shall provide assistance underthis Article withrespectto moneylaundering
and terrorist activity punishable under the laws of both the Requesting and
Requested Parties, and with respect to other criminal activity punishable under the
law of Ireland by a maximum sentence of at least five years imprisonment or more
serious penalty and which are punishable under applicable United States laws. The
United States of America shall provide assistance under this Article with respect to
money laundering and terrorist activity punishable under the laws of both the
Requesting and Requested Parties.

5. The Requested Party shall respond to a request for production of records
concerning the accounts or transactions identified pursuant to this Article in accor-
dance with the other provisions of this Treaty.
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Article 16 ter:
Joint investigative teams

1. Joint investigative teams may be established and operated in the respective
territories of the United States of America and Ireland for the purpose of facilitating
criminal investigations or prosecutions involving the United States of America and
one or more Member States of the European Union including Ireland, where deemed
appropriate by the United States of America and Ireland.

2. The procedures under which the team is to operate, such as its composition,
duration, location, organisation, functions, purpose, and terms of participation of
team members of a State in investigative activities taking place in another State’s
territory shall be as agreed between the competent authorities responsible for the
investigation or prosecution of criminal offences, as determined by the respective
States concerned.

3. The competent authorities determined by the respective States concerned shall
communicate directly for the purposes of the establishment and operation of such
team except that where the exceptional complexity, broad scope, or other circum-
stances involved are deemed to require more central coordination as to some or all
aspects, the States may agree upon other appropriate channels of communications
to that end.

4. Where the joint investigative team needs investigative measures to be taken in
one of the States setting up the team, a member of the team of that State may request
its own competent authorities to take those measures without the other States having
to submit a request for mutual legal assistance. The required legal standard for
obtaining the measure in that State shall be the standard applicable to its domestic
investigative activities.

Article 16 quater:
Video conferencing

1. The use of video transmission technology shall be available between the United
States of America and Ireland for taking testimony in a proceeding for which mutual
legal assistance is available of a witness or expert located in the Requested Party. To
the extent not specifically set forth in this Article, the modalities governing such
procedure shall be as otherwise provided under this Treaty.

2. Unless otherwise agreed by the Requesting and Requested Parties, the Requesting
Party shall bear the costs associated with establishing and servicing the video trans-
mission. Other costs arising in the course of providing assistance (including costs
associated with travel of participants in the Requested Party) shall be borne in
accordance with Article 6 of this Treaty.

3.The Requesting and Requested Parties may consult in order to facilitate resolution
of legal, technical or logistical issues that may arise in the execution of the request.

4. Without prejudice to any jurisdiction under the law of the Requesting Party,
making an intentionally false statement or other misconduct of the witness or expert
during the course of the video conference shall be punishable in the Requested Party
in the same manner as if it had been committed in the course of its domestic
proceedings.

5. This Article is without prejudice to the use of other means for obtaining of
testimony in the Requested Party available under applicable treaty or law.

6. The Requested Party may permit the use of video transmission technology for
purposes other than those described in paragraph 1 of this Article, including for
purposes of identification of persons or objects, or taking of investigative statements.
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Article 17
Compatibility with Other Arrangements

Assistance and procedures set forth in this Treaty shall not prevent either Party
from granting assistance to the other Party through the provisions of other applicable
international agreements, or through the provisions of its national laws. The Parties
may also provide assistance pursuant to any bilateral arrangement, agreement, or
practice which may be applicable.

Article 18
Consultation

The Central Authorities of the Parties shall consult, at times mutually agreed to by
them, to promote the most effective use of this Treaty. The Central Authorities may
also agree on such practical measures as may be necessary to facilitate the implemen-
tation of this Treaty.

Article 19
Termination

Either Party may terminate this Treaty by means of written notice to the other
Party. Termination shall take effect six months following the date of notification.
Ongoing proceedings at the time of termination shall nonetheless be completed in
accordance with the provisions of this Treaty.

FORM Al
(for use when Ireland is the Requesting Party, pursuant to Article 8)
CERTIFICATE OF AUTHENTICITY OF BUSINESS RECORDS

I, , attest on penalty of criminal punishment

(Name)

for false statement or false attestation that | am employed by

(Name of Business from which documents are sought)

and that my official title is

(Official Title)
| further state that each of the records attached hereto is the original or a duplicate
of the original records in the custody of

(Name of Business from which documents are sought).
| further state that:

(A) such records were made, at or near the time of the occurrence of the matters
set forth, by (or from information transmitted by) a person with knowledge
of those matters;

(B) such records were kept in the course of a regularly conducted business activity;

(C) the business activity made such records as a regular practice;
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(D) if such record is not the original, such record is a duplicate of the original.

Signature Date
Sworn to or affirmed before me, , a

this day of, 20.

(notary public, judicial officer, etc.)
FORM A2

(for use when the United States is the Requesting Party, pursuant to Article 8)
CERTIFICATE OF AUTHENTICITY OF BUSINESS RECORDS

l, , the undersigned, aged 18 years and older, with
the

(Name)

understanding that | am subject to criminal penalty under the laws of Ireland for
an intentionally false declaration, make this solemn declaration conscientiously
believing the statements set forth in this declaration to be true.

| declare that | am employed by/associated with the

in the position of

(Name of Business from which documents are sought) (Official Title)
and by reason of my position am authorised and qualified to make this declaration.

| further declare that the documents attached hereto are originals or true copies
of records in the custody of

(Name of Business from which documents are sought)
which:

1. were made at or near the time of the occurrence of the matters set forth
therein, by (or from information transmitted by) a person with knowledge
of those matters;

2. were kept in the course of regularly conducted business activity;
3. were made by the said business activity as a regular practice; and
4. if not the original records, are duplicates of original records.
All by virtue of the Statutory Declarations Act, 1938.
The originals or duplicates of these records are maintained in the country of .
Date of execution:
Place of execution:
Signature:
Declared before me at, this day of .
Signed

Judge of the
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FORM B1
(for use when Ireland is the Requesting Party, pursuant to Article 8)
CERTIFICATE OF ABSENCE OR NON-EXISTENCE OF BUSINESS RECORDS

I, attest on penalty of criminal punishment for

(Name)
false statement or false attestation that | am employed by

and that my official title

(Name of Business from which documents are sought)

is

(Official Title)

As a result of my employment with the above-named business, | am familiar with
the business records it maintains. The business maintains business records that:

(A) are made, at or near the time of the occurrence of the matters set forth, by
(or from information transmitted by) a person with knowledge of those
matters;

(B) are kept in the course of a regularly-conducted business activity;
(C) are made by the business as a regular practice.

Among the records so maintained are records of individuals and entities that have
accounts or\otherwise transact business with the above-named business. | have made
or caused to be made a diligent search of those records. No records have been found
reflecting any business activity between the business and the following individuals
and entities:

If the business had maintained an account on behalf of or had participated in a
transaction with any of the foregoing individuals or entities, its business records
would reflect that fact.

Signature, Date

Sworn to or affirmed before me, ,a

(Name)
this day of , 20.

(Notary public, judicial officer, etc.)
FORM B2
(for use when the United States is the Requesting Party, pursuant to Article 8)
CERTIFICATE OF ABSENCE OR NON-EXISTENCE OF BUSINESS RECORDS

l, , the undersigned, aged 18 years and older,
with the

(Name)
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understanding that | am subject to criminal penalty under the laws of Ireland for
an intentionally false declaration, make this solemn declaration conscientiously
believing the statements set forth in this declaration to be true.

| declare that | am employed by/associated with the

in the position of

(Name of Business from which documents are sought) (Official Title)
and by reason of my position am authorised and qualified to make this declaration.

| further declare that as a result of my employment with the above-named business,
I am familiar with the business records it maintains. The business maintains business
records that:

1. are made, at or near the time of the occurrence of the matters set forth, by
(or from information transmitted by) a person with knowledge of those
matters;

2. are kept in the course of a regularly-conducted business activity;
3. are made by the business as a regular practice.

Among the records so maintained are records of individuals and entities that have
accounts or\otherwise transact business with the above-named business. | have made
or caused to be made a diligent search of those records. No records have been found
reflecting any business activity between the business and the following individuals
and entities:.

If the business had maintained an account on behalf of or had participated in a
transaction with any of the foregoing individuals or entities, its business records
would reflect that fact.

All by virtue of the Statutory Declarations Act, 1938.
Date of execution:

Place of execution:

Signature:

Declared before me at , this day of .

Signed
Judge of the
FORM C1
(for use when Ireland is the Requesting Party, pursuant to Article 9)
ATTESTATION OF AUTHENTICITY OF FOREIGN PUBLIC RECORDS

l, , attest on penalty of criminal

(Name)

punishment for false statement or attestation that my position with the Government
of

is and

that in that
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(Country) (Official Title)

position | am duly authorised to attest that the documents attached and described
below are true and accurate copies of original official records which are recorded or

filed in , which is a government office or
agency of

(Name of Office or Agency)(Country)

Description of Documents:

(Signature)

(Title)

(Date)
FORM C2

(for use when the United States is the Requesting Party, pursuant to Article 9)
ATTESTATION OF AUTHENTICITY OF FOREIGN PUBLIC RECORDS

l, ,the undersigned, aged 18 years and older,
with the

(Name)

understanding that | am subject to criminal penalty under the laws of Ireland for
an intentionally false declaration, make this solemn declaration conscientiously
believing the statements set forth in this declaration to be true.

| declare that my position with the Government of

is

(Country)(Official Title)

and that by reason of my position | am authorised and qualified to make this
declaration.

| further declare that the documents attached and described below are true and
accurate copies of original official records which are recorded or filed in

’

(Name of Office or Agency)

which is a government office or agency of .
(Country)

Description of Documents:

All by virtue of the Statutory Declarations Act, 1938.
Date of execution:

Place of execution:

Signature:
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Declared before me at, this day of .
Signed
Judge of the
FORM D1

(for use when Ireland is the Requesting Party, pursuant to Article 9)
ATTESTATION REGARDING ABSENCE
OR NON-EXISTENCE OF FOREIGN PUBLIC RECORDS

I, , attest on penalty of criminal punishment

(Name)

for false statement or attestation that my position with the Government of

(Country)

is ,andthatinthatpositionlamdulyauthorised
to make

(Official Title)
this attestation.
| do hereby certify that | am the custodian of records of

, and that | have made a diligent

(Name of Public Office or Agency)
search of the said records for the

, and that

(Description of Records for Which a Search was Done)

no such records are found to exist therein. | further certify that the records for
which a search was conducted set forth matters which are required by the laws of
the Government of (Country) to be recorded or filed and reported, and such matters
regularly are recorded or filed and reported by

(Name of Public Agency or Office)
Signature

Date

FORM D2
(for use when the United States is the Requesting Party, pursuant to Article 9)

ATTESTATION REGARDING ABSENCE OR NON-EXISTENCE OF FOREIGN PUBLIC
RECORDS

I, , the undersigned, aged 18 years and older,
with the

(Name)
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understanding that | am subject to criminal penalty under the laws of Ireland for
an intentionally false declaration, make this solemn declaration conscientiously
believing the statements set forth in this declaration to be true.

| declare that my position with the Government of

(Country) (Official Title)
and that by reason of my position | am authorised and qualified to make this
declaration.

| further declare that | am the custodian of records of

, and that | have made a diligent

(Name of Public Office or Agency)
search of the said records for the

, and that

(Description of Records for Which a Search was Done)

no such records are found to exist therein. | further declare that the records for
which a search was conducted set forth matters which are required by the laws of
the

Government of to be recorded or filed and
reported, and

(Country)

such  matters regularly are recorded or filed and reported by

(Name of Public Agency or Office)
All by virtue of the Statutory Declarations Act, 1938.

Date of execution:
Place of execution:
Signature:
Declared before me at, this day of .
Signed
Judge of the
FORM E1
(for use when Ireland is the Requesting Party, pursuant to Article 14)
ATTESTATION WITH RESPECT TO SEIZED ARTICLES

I, , attest on penalty of criminal punishment
for

(Name)
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false statements or attestation that my position with the Government of

(Country)
is . | received the articles listed below from

(Official Title)

on ,

(Name of Person) (Date)
at in the following condition:
(Place)

Description of Article:
Changes in Condition while in my custody:

Official Seal or Stamp

(Signature)

(Title)

(Date)
FORM E2
(for use when the United States is the Requesting Party, pursuant to Article 14)
ATTESTATION WITH RESPECT TO SEIZED ARTICLES

I, , the undersigned, aged 18 years and older,
with the

(Name)

understanding that | am subject to criminal penalty under the laws of Ireland for
an intentionally false declaration, make this solemn declaration conscientiously
believing the statements set forth in this declaration to be true.

| declare that that my position with the Government of

(Country) (Official Title)
and that by reason of my position am authorised and qualified to make this decla-
ration.

| further declare that | received the articles listed below from

on ,

(Name of Person) (Date)

340



Sch. 14 [No. 7.] Criminal Justice (Mutual Assis- [2008.]
tance) Act 2008

at in the following condition:

(Place)

Description of Article:

Changes in Condition while in my custody:

All by virtue of the Statutory Declarations Act, 1938.
Date of execution:

Place of execution:

Signature: Official Seal or stamp

Declared before me at, this day of .

Signed

Judge of the
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